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I IN THE FEDERAL COURT OF AUSTRALIA ) 
I 1 
I NEW SOUTH WALES DISTRICT REGISTRY j NO. G448 of 1991 - 

GENERAL DIVISION 
) 
) 

ON APPEAL FROM A JUDGE OF THE 
FEDERAL COURT OF AUSTRALIA 

BETWEEN: EASTERN EXPRESS PTY LIMITED 
Appellant 

- - 
AND : GENERAL NEWSPAPERS PTY 

LIMITED 
First Respondent 

DOUBLE BAY NEWSPAPERS PTY 
LIMITED 

Second Respondent 

BREHMER FAIRFAX PTY LIMITED 
Third Respondent 

JOHN B FAIRFAX 
Fourth Respondent 

JOHN HANNAN 
Fifth Respondent 

FRANK HANNAN 
Slxth Respondent 

NICKELBY PTY LIMITED 
Seventh Respondent 

COURT : Lockhart, Beaumont and Gummow JJ 

I 
DATE : 2 Aprll 1992 
PLACE : Sydney 

MINUTE OF ORDER 
I 

THE COURT ORDERS THAT: 

1. The appeal be dlsm~ssed. 

2. The appellant pay the costs of the respondents of the 

appeal, including any reserved costs 

NOTE: Settlement and entry of orders is dealt with in Order 
36 of the Federal Court Rules. 
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REASONS FOR JUDGMENT 

LOCKHART and GUMMOW JJ. 

Introduction 

This is a dispute between the proprietors of two newspapers 

circulating in the Eastern Suburbs of Sydney: the "Nentworth 

Courier" and the "Eastern Express". Each of the newspapers is 

delivered to residents of the eastern suburbs free of charge. 
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The only source of revenue of each is advertising, most of which 

is derived from display advertising of real estate which is 

situated predominantly in the eastern suburbs. 1 
The ultimate question in the appeal is whether the l 

proprietors of the W e n t w o r t h  E u r l e r  have contravgned S. 46 of 

the T r a d e  P r a c t i c e s  A c t  1974 ("the Act") by offering reduced 1' 
advertising rates since 1988. The first three respondents 1, 

1.5 
(General Newspapers Pty Limited, Double Bay Newspapers Pty 

Limlted and Brehmer Pairfax Pty Limited) are the proprietors of 1 '  
the W e n t w o r t h  C o u r i e r ;  they carry on business in partnership as 

Eastern Suburbs Newspapers. We shall sometimes refer to those 

respondents as "ESN" for convenience, but one of the questions I 

l 
wh~ch arlses as to the construction of S. 46 is whether the i' 
reference in the sectlon to its contravention by "a corporation" t .  
may include a plurality of corporations. Thls questlon is I 

l .  

considered later, and we do not intend by use of the letters 1 - 
! 

"ESN" to obscure it; so where appropriate, we shall refer to the 

flrst three respondents as "the respondents". This reference is 

not lntended to lnclude the fourth, fifth and sixth respondents, 

who were not the subject of any submissions on this appeal. 1 ;  
1, 

For the ultimate question to be answered against the t.: 
respondents each of the necessary elements of S. 46 must be 

established, namely, that at material times: 

1. there was a market for the relevant goods or services; 



2. each of the respondents had a substantial degree of power 

in that market; and 

3. each of them took advantage of that power for the purpose 

of ellmlnating or substantially damaging the appellant, 

Eastern Express Pty Limisd, a competitor O ~ ~ E S N  in that 

market 

Section 46 reads as follows: 

"46(1) A corporation that has a 
substantial degree of power in a market 
shall not take advantage of that power for 
the purpose of - 

(a) ellm~natlng or substantially damaglng 
a competitor of the corporation or of 
a body corporate that is related to the 
corporation in that or any other 
market ; 

(b) preventing the entry of a person into 
that or any other market; or 

(C) deterring or preventing a person from 
engaglng in competitive conduct in that 
or any other market. 

(a) a body corporate that 1s related to a 
corporation has, or 2 or more bodies 
corporate each of whlch is related to 
the one corporation together have, a 
substantial degree of power in a 
market; or 

(b) a corpora tlon and a body corporate that 
IS, or a corporation and 2 or more 
bodies corporate each of which is, 
related to that corporation, together 
have a substantial degree of power in 
a market; 

the corporation shall be taken for the 
purposes of this section to have a 
substantial degree of power in that market. 



(3) In d e t e r m i n i n g  for the p u r p o s e s  o f  t h i s  
section the d e g r e e  o f  power t h a t  a b o d y  
c o r p o r a t e  or b o d i e s  c o r p o r a t e  h a s  or h a v e  i n  
a m a r k e t ,  the C o u r t  s h a l l  h a v e  r e g a r d  t o  the 
extent t o  wh ich  the c o n d u c t  o f  the b o d y  
c o r p o r a t e  or o f  a n y  o f  those b o d i e s  
c o r p o r a t e  i n  t h a t  m a r k e t  i s  c o n s t r a i n e d  by 
the c o n d u c t  o f  - 

( a )  c o m p e t i t o r s ,  or p o t e n t i a l  c o m p e t i t o r s ,  
o f  the b o d y  c E p o r a t e  or o f  a n y - o f  
t h o s e  b o d i e s  c o r p o r a t e  i n  t h a t  m a r k e t ;  
or 

( b )  p e r s o n s  t o  whom or from whom the b o d y  
c o r p o r a t e  or a n y  o f  t h o s e  b o d i e s  
c o r p o r a t e  s u p p l i e s  o r  a c q u i r e s  goods o r  
services i n  t h a t  m a r k e t .  

( 4 )  I n  t h i s  s e c t i o n  - 
( a )  a r e f e r e n c e  t o  power i s  a r e f e r e n c e  t o  

m a r k e t  power; 
(b) a reference t o  a m a r k e t  i s  a r e f e r e n c e  

t o  a m a r k e t  for goods o r  services; and 
( C )  a r e f e r e n c e  t o  power i n  r e l a t i o n  t o ,  or 

t o  c o n d u c t  i n ,  a m a r k e t  i s  a r e f e r e n c e  
t o  power,  or t o  c o n d u c t ,  i n  t h a t  m a r k e t  
e l t h e r  a s  a s u p p l i e r  or a s  a n  a c q u l r e r  
o f  goods o r  servlces i n  t h a t  m a r k e t .  

( 5 )  W i t h o u t  e x t e n d i n g  by i m p l i c a t i o n  the 
meanlng  o f  s u b - s e c t i o n  ( l ) ,  a 
corporation s h a l l  n o t  be t a k e n  to  
c o n t r a v e n e  t h a t  s u b - s e c t i o n  by r e a s o n  
o n l y  t h a t  i t  a c g u l r e s  p l a n t  o r  
equipment  . 

( 6 )  T h l s  s e c t l o n  d o e s  n o t  p r e v e n t  a 
c o r p o r a  t l o n  from e n g a g l n g  i n  c o n d u c t  
t h a t  d o e s  not c o n s t i t u t e  a 
c o n t r a v e n t i o n  o f  a n y  o f  t h e  f o l l o w i n g  
s e c t i o n s ,  name ly ,  s e c t l o n s  4 5 ,  458 ,  47 
and 50 ,  by r e a s o n  t h a t  an a u t h o r i z a t i o n  
i s  i n  force or by r e a s o n  o f  the 
operation o f  section 93.  

( 7 )  W i t h o u t  i n  a n y  way l i m i t i n g  the manner 
i n  whlch  t h e  purpose  o f  a p e r s o n  may  be 
e s t a b l i s h e d  for the p u r p o s e s  o f  a n y  
o t h e r  p r o v i s i o n  o f  t h i s  A c t ,  a 
c o r p o r a t i o n  may  be t a k e n  t o  h a v e  t a k e n  
a d v a n t a g e  o f  i t s  power f o r  a purpose  
r e f e r r e d  t o  i n  s u b - s e c t i o n  ( 1 )  
n o t w i t h s t a n d i n g  t h a t ,  a f t e r  a l l  the 
e v i d e n c e  h a s  been c o n s i d e r e d ,  the 



existence of that purpose is 
ascertainable only by inference from 
the conduct of the corporation or of 
any other person or from other relevant 
circumstances. " 

The appellant lnstltuted this proceeding in the origlnal 

jurisdiction of the Court clzming that the respondents had 

engaged in misleading or deceptive conduct contrary to S. 52 of 

the Act with respect to advertising rates, advertising costs and 

circulation rates. As the learned trial Judge (Wilcox J.) 

observed in hls reasons for judgment (now reported at 30 FCR 

385), the S. 52 claims disappeared from the case at an early 

stage and he dlsmlssed them by consent. After the commencement 

of the proceeding the appellant amended its statement of clalm 

alleglng that the respondents had contravened S. 46 of the Act. 

The respondents cross-claimed against the appellant and slxteen 

other cross respondents, all of whom were either shareholders 1:) 

the appellant or persons hav~ng such an association w ~ t h  

corporate shareholders that they might properly be regarded as 

belng knowingly concerned in any breach of Part IV of the Act by 

the shareholder (see S. 758 of the Act), an association that was 

not disputed. The respondents put thelr cross claim in a variety 

of ways, relylng on ss. 45, 45D and 47 of the Act. This cross 

clalm had its genesis in article 4A(2) of the articles of 

assoc~ation of the appellant which in essence required the "A" 

class shareholders, who were real estate agents or persons 

associated with them, to advertise in the proposed publication 

of the appellant intended to compete with the Wentworth Courier. 



His Honour held that the relevant provisions of the article had 

the effect or likely effect of substantially lessening 

competition for the purposes of S. 45(2)(a)(ii) of the Act and 

thus contravenedthat provision. In the circumstances his Honour 

did not find it necessary to deal with the alternative claims 

made by the respondents based rn ss. 45D and 47.   he appellant 

and the other cross respondents to the respondent's cross-claim 

did not appeal from his Honour's judgment with respect to the 

cross clalm. The provisions of Artlcle 4A(2) are relevant to the 

appeal both as formlng part of the factual matrix of the case 

and, in particular, as bearing upon the question of whether the 

respondents had market power (S. 46(1)) at relevant tlmes. 

The essential f lndlngs of the trlal Judge on the appellant's 

clam under S. 46 were that: 

1. The relevant market was the market ln whlch real estate 

agents, predominantly in the eastern suburbs, acqulred 

servlces from local newspapers circulating in the eastern 

suburbs, such servlces being the publ~catlon of dlsplay 

advertisements for real estate; 

2. ESN had a substantial degree of power in that market; but 

3. ESN had not taken advantage of that power for the 

proscr~bed purpose of eliminating or substantially damaglng 

the appellant, and that the reduced advertising rates were 



dictated by a perception on the part of ESN that they were 

necessary to defend the Wentworth Courier and ESN's 

commercial interests against the competition offered by the 

Eastern Express. 

- - 
The Facts 

It is necessary to state the material facts, most of which 

we take from hls Honour's reasons. Some of his findings of fact 

were dlsputed by one or more of the parties, but in the end the 

appeal does not turn on them. 

The Wentworth Courler was first published in 1961. For the 
.- 

whole of its history, the Wentworth Courier has been published 

by a partnership, although the composition of that partnership 

has changed from tlme to time. The partnership carrles on 

buslness as Eastern Suburbs Newspapers and assumed its present 

form in 1988. The thlrd respondent ("Brehmer Fairfax"), wlth 

whlch the fourth respondent ( " M r  Fairfax") is associated, 

recelves a 50% share of the profits of the partnershlp. The 

flrst and second respondents ("General Newspapers" and "Double 

Bay Newspapers" respectlvely) are subsidiaries of F. Hannan Pty 

Llmlted and each recelves a 25% share in the proflts. The flfth 

and sixth respondents ("Mr John Hannan" and "Mr Frank Hannan" 

respectlvely) are associated with General Newspapers and Double 

Bay Newspapers. ESN presently publishes three newspapers 

circulating in varlous suburbs of Sydney including the Wentworth 

Courier which is distributed in the municipalities of Woollahra 



and Waverley. It is delivered to householders and other persons 

within its area of distribution and, as mentioned earlier, it is 

provided free of charge, the only source of revenue being 

advertls~ng. Each of the three newspapers is printed for ESN by 

Hannanprint, a divislon of the ESN partnership. Hannanprlnt is 

the second largest newspaper priiiter in Australia. Tt prlnts not 

only for ESN newspapers but also publications produced by 

publishers in whlch the ESN partners have no proprietary 

interests. Hannanprint charges ESN for printing its newspapers 

at the same rate as it charges strangers. These charges involve 

some profit, so that in assessing the profitability of the 

Wentworth Courier to its proprietors his Honour found it 

necessary to consider the printing profit earned by Hannanprint, 

especially since the pr~ncipal complaint by the appellant arislng 

under S. 46 was that ESN had engaged in predatory prlclng. 

The clrculatlon of the Wentworth Courier is approximately 

50,000. Trad~tionally most of ESN's advertising revenue is 

derlved from the Wentworth Courier. In recent times ESN has 

attempted to build up the Wentworth Courier's advertising wlth 

some success, but its strength has always been with respect to 

its dlsplay advertisements, the bulk of which have been those 

relating to the sale of real estate. Local agents in the 

Woollahra and Waverley municipalities frequently advise their 

cllents to offer their properties for sale by auction because of 

the value of much of the housing there. The evidence indicates 

that the real estate agents are influential in determining the 



- 
placement of advertisements; and it is usual for vendors to 

accept the recommendations of their agents. From the time of its 

establishment until February 1990 (when the Eastern Express first 

appeared) the Wentworth Courier was the primary advertiser of 

real estate situated within its distribution area. Such 

properties were often advertiTed in national newspapers, in 

particular the Sydney Mornlng Herald, and sometimes in the 

Australian Financial Review, the Australian or the Daily 

Telegraph; but vendors generally thought it necessary also to 

advertlse in the Wentworth Courier. For some years before 

February 1990 the only local competitors had been two newspapers 

wlth small circulation and for whlch payment was required: the 

"Australian Jewlsh Times" and the "Australian Spectator". It was 

generally thought Important to advertlse a local property of any 

slgnlflcant worth in the Wentworth Courler. 

Untll 1987 the Wentworth Courier was printed entlrely in 

black and whlte. In that year ESN commenced to lnsert colour 

pages in some issues. Very often there would be only four colour 

pages: the front and back cover and the inside pages of those 

covers. The front cover dld not carry display advertlslng, so 

thls arrangement permitted only three pages of colour display 

advertisements. If three pages were insufficient in any 

particular issue the colour segment might be inserted inside the 

newspaper so as to glve four pages of colour advertisements or 

more rarely there mlght be eight colour pages. For technical 

reasons the colour component had to be a multiple of four pages. 



At that time colour advertisements were extremely expensive. The 

price was $4,000 for a full page calculated on the basis that 

only three revenue pages would normally be available to cover the 

cost of the colour section. 

In mid June 1988 Mr Solomon, a marketing coiisultant who 

resided in the eastern suburbs area, and M r  Splra, a business 

associate and friend of M r  Solomon, discussed the possibility 

with at least eleven local real estate agents of publishing a 

colour magazlne devoted entirely to the advertising and promotion 

of eastern suburbs real estate and thus competing with the 

Wentworth Courier. M r  Spira had an association with a prlnter - 
called Dlamond Press. Each of the real estate agents lnvolved 

In the dlscusslons was requlred to enter into a secrecy agreement 

wlth Mr Solomon. The discussions confirmed Mr Solomon's 

perception that the Wentworth Couner was vulnerable to 

competltlon in respect of its real estate advertising. In 

particular he felt that a rlval publication ought to be able to 

provlde more colour advertisements than the Wentworth Courierbut 

at a cheaper cost. Mr Solomon and Mr Splra decided to proceed 

wlth the venture a fundamental element of which was that a number 

of major real estate agents hold shares in the company which was 

to be formed to publlsh the new publication and that they would 

be contractually bound to advertise in it. 

Over the ensuing months there were numerous discussions 

about the proposed new publication. News of the proposal spread 



quickly amongst eastern suburbs real estate agents and excited 

considerable interest and at times acrimony. 

The management of ESN became aware of the proposed new 

publication not later than early August 1988. In a memorandum 

sent to some ESN sales staff o n 7  August 1988 Mr Mic3ael Hannan, 

chief executive of Hannanprint, expressed concern about Diamond 

Press "coercing" real estate agents to leave the Wentworth 

C o u r l e r  and to join the new paper by "offering shares in the 

paper". He said: 

" W e l l  g en t l emen ,  it i s  n o t  o n .  T h e y  a r e  
a t t e m p t i n g  t o  a t t a c k  the f l a g s h l p  o f  the 
group  and I am n o t  p repared  t o  even see t h e  
' f l a g s h ~ p '  d e n  t e d .  " 

The memorandum proceeded to speak of retaliative measures: 

' I am slck and t l r e d  o f  Dlamond Press. I f  
t h e y  want t o  p e r s i s t  i n  p l n c h l n g  o u r  s t a f f ,  
u n d e r c u t  t l n g  o u r  p r l c e s  and g e n e r a l l y  
l o w e r i n g  t h e  marke t  p r l c e s  and now t h e  f l n a l  
s t r a w ,  the a t t a c k  on  the 'Wentwor th  Courier' 
- i t  i s  now t i m e  we r e a c t e d .  

Here i s  where you come i n t o  the p i c t u r e .  

U n t i l  now a s  you w e l l  know, I h a v e  r e s i s t e d  
a  p r i c e  c u t t l n g  war w l t h  Diamond Press. 
W e l l  g en t l emen ,  i t  i s  ' n o  h o l d s  barred '  now. 

You a r e  t o  i d e n t l f y  their cl ients ,  you h a v e  
m y  a u t h o r i t y  t o  q u o t e  work t h a t  they a r e  
d o i n g  and w ln  i t  f o r  t h i s  group,  a l w a y s  o f  
c o u r s e  a t  the maximum p r i c e  you  can  
a c h i e v e .  " 



- 
The price cutting mentioned in the memorandum related to 

printing costs. Mr Hannan was authorising a price cutting war 

by Hannanprint, as a printer, against Diamond Press, as a 

printer. The memorandum had nothing to do, as his Honour found, 

wlth price cutting for advertising in the W e n t w o r t h  C o u r ~ e r .  The 

appellant relied on this evidrnce as demonstratinq Mr Michael 

Hannan's willingness to use Hannanprint's strength to damage 

Diamond Press and therefore prevent the birth of the prospective 

rival. This willingness was said by the appellant to lend 

support to the suggestion that ESN was actuated by a similar 

purpose, at a later stage, in reducing the advertising charges 

of the W e n t w o r t h  C o u r i e r .  

ESN sought to sever the link between Messrs Solomon and 

Splra and the other real estate agents involved in the proposal 

to establish a rlval newspaper and to dissuade others from 

jolnlng them. One of the measures adopted to ach~eve thls 

purpose was that the management of ESN gave a dinner for about 

100 real estate agents in August 1988 in whlch the virtues of the 

Ir 'enthv0rth C o u r i e r  were extolled, but hls Honour found that the 

dlnner seemed to have no influence on those who were involved 

wlth the discussions with Mr Solomon and Mr Spira. 

During the perlod July to November 1988 a fundamental change 

was made to the concept contemplated by Mr Solomon and Mr Spira, 

namely, it was decided that the new publication should be a full 

local newspaper rather than a magazine relating onlyto property. 



It was to be modelled upon the W e n t w o r t h  C o u r ~ e r ,  though with a 

greater editorial content; but like the W e n t w o r t h  C o u r i e r  it 

would be distributed free of charge once each week. 

The appellant was incorporated in November 1988 and in mid 

1989 the Articles of Associatim were amended to prbvide for the 

issue of "A" and "B" class shares. Article 4A(2) specified 

certain of the rights attaching to the "A" class shares which 

were to be held by real estate agents or persons associated with 

tnem and which gave rise to the cross claim with respect to the 

provisions of Article 4A(2) (e) . There were to be 175,000 "A" 

class shares and 75,000 "B" class shares whlch were to be held 

by interests associated with M r  Solomon, Mr Spira and a Mr Orum. 

In the result it meant the real estate agents would hold 70 

percent of the issued share capital. Decisions about the number 

of parcels of shares to be held by each A class shareholder and 

the ertent of that snareholder's obligations were related 

dlrectly to the amount of advertising which that shareholder had 

custornarlly placed at the W e n t w o r t h  C o u r l e r .  His Honour found 

that artlcle 4A(2)(e) contained, what were described in 

submissions of the parties and the reasons for judgment of hls 

Honour, as the quota provisions which in essence bound the "A" 

class shareholders (eastern suburbs real estate agents) to 

advertise in it to a value calculated by reference to a quota, 

provided that any such shareholder who failed to meet his or her 

quota was liable to be debited for any shortfall as if 

advertising to the value of the quota had been lodged, and 



further provided that any such shareholder who failed to pay for 

advertisements placed or deemed to have been placed was liable 

to pay interest on the debt at a penal rate and that any such 

shareholder who placed advertisements above his or her quota had 

an expectancy of a bonus. -- .- 

There was a meeting of shareholders of the appellant held 

on 2 8  September 1 9 8 9  when arrangements for the new publication 

proceeded. The appellant entered into a printing agreement with 

Spika Tradlng Pty Limited trading as Diamond Press and a 

consultancy agreement with a company associated with M.r Solomon. 

PremLses were leased at Double Bay and staff were recruited. 

Havlnq falled to influence the key real estate agents ESN 

decided to take the contest to the readers of the Wenthrorth 

Cour ler .  In August 1 9 8 9  for the first time the newspaper was 

~ssued i n  a waterproof wrapplnq. In a letter of 16 August to the 

readers of the Wentworth Cour ier  ESN sald that the paper was the 

only home-delivered flat waterproof-wrapped newspaper in 

Australia. Shortly afterwards Mr John Hannan, the managlng 

director of ESN, issued a circular letter to readers of the 

Wentworth Cour ier  headed "Important Notice to Real Estate 

Vendors" and "Beware of Im~tations". The letter read: 

"Some r e a l  e s t a t e  agen t s  a r e  g e t t i n g  
t o g e t h e r  s h o r t l y  t o  produce a new l o c a l  
newspaper i n  which t h e y  w i l l  be  
shareholders .  



These  r e a l  e s t a t e  a g e n t s  w i l l  u s e  your  
a d v e r t i s i n g  money t o  h e l p  f i nance  t h e i r  
newspaper v e n t u r e .  They  a r e  n o t  s a t i s f i e d  
t o  ea rn  a p r o f i t  from s e l l i n g  your  home b u t  
seek t o  make f u r t h e r  p r o f i t s  by directing 
your  a d v e r t i s i n g  i n t o  t h e i r  newspaper. They  
have  set t hemse l ve s  up t o  make a p r o f i t  o u t  
o f  your  a d v e r t i s i n g  money r e g a r d l e s s  o f  
whether  t h e y  sell your  house .  

One o f  t h e  most  im-portant f i n a n c i a l  Znd 
personal  d e c i s i o n s  you w i l l  make i s  t h e  s a l e  
o f  your  own home. 

You can maximise t h e  p r i c e  you ge t  f o r  your  
p r o p e r t y  by c h o o s ~ n g  t h e  r i g h t  r e a l  e s t a t e  
agent  and t h e  best p o s s l b l e  a d v e r t i s i n g  
medium t o  promote your  p roper t y .  

There  i s  n o  doubt  t h e  'Wentworth Courier '  
has  been and c o n t i n u e s  t o  b e  w i thou t  equal  
i n  d e l i v e r i n g  r e a d e r s h i p  and buyer s  f o r  
q u a l i t y  r e a l  e s t a t e  i n  t h e  Eas tern  Suburbs 
and beyond.  

There i s  no o t h e r  newspaper l i k e  t h e  
'Wentworth Cour i e r ' .  I t  has  been judged t h e  
best suburban newspaper i n  Australia i n  1987 
and 1989. P o t e n t i a l  buyer s  o f  r e a l  e s t a t e  
s eek  o u t  t h e  'Wentworth' from a l l  p a r t s  o f  
Sydney and i n t e r s t a t e .  

I f  t h e  r e a l  e s t a t e  agent  you have chosen t o  
sell  your p r o p e r t y  i n  t h e  Eas tern  Suburbs i s  
encouraging you t o  suppor t  ' h i s '  newspaper 
a s  a s u b s t i t u t e  f o r  t h e  'Wentworth Courler '  
you could  run a grave r i s k  o f  n o t  a c h i e v i n g  
t h e  maximum r e t u r n  on t h e  s a l e  o f  your  
p roper t y .  

You o n l y  ge t  one  go, do i t  r i g h t  w i t h  t h e  
proven per former .  Support  t h e  r e a l  e s t a t e  
agen t s  t h a t  suppor t  t h e  'Wentworth C o u r i e r ' .  
I n s l s t  t h a t  your  r e a l  e s t a t e  agent  
a d v e r t i s e s  your p r o p e r t y  i n  the 'Wentworth 
Courler '  - you pay t h e  bil l  - see t h a t  your  
money i s  s p e n t  w i s e l y .  " 

At  about  t h l s  t i m e  ( l a t e  1 9 8 9 )  E S N  expanded t h e  d i s t r i b u t i o n  

area of t h e  Wentworth Cour ier  so a s  t o  t a k e  i n  t h e  whole of t h e  



municipality of Waverley instead of only the northern half of 

that municipality as before. Circulation increased to about 

50,000 per week. For a period in November-December 1989 the 

newspaper was published twice a week instead of weekly; but thls 

~nnovation was not well received by the local real estate agents 

and it was abandoned after only3ix weeks when weeklypublication 

was resumed. 

In December 1989 ESN decided to offer a concession to real 

estate advertising. In a circular letter to real estate agents 

dated 8  December 1989 Mr John Hannan referred to the existing 

black and whlte full page rate of $1,330 and announced that, from 

1 January 1990 and until further notlce, for each two pages 

placed and paid for in the same lssue valued at $2,660 ESN would 

allow a third page free In the same issue, thus reducing the cost 

to advertisers who placed at least three pages to $887 per page. 

ESN also offered concession for repeats of the same 

advertisement in the following week's lssue of the "Weekly 

Southern Courler" distributed by ESN in the munlcipalitles of 

Randwlck and Botany. 

However ESN soon considered that this would not be enough. 

With the first lssue of the Eastern Express obviously imminent, 

lt decided to reduce the black and white rate generally. The 

circumstances of the decision as deposed to by M r  Michael Hannan 

were expressed by him in an affidavit which formed part of the 

evidence at the trial in these terms: 



"2 .  In J a n u a r y  1 9 9 0  I c o n v e n e d  a  m e e t i n g  o f  
v a r i o u s  e x e c u t i v e s  o f  ESN t o  c o n s i d e r  
o u r  r e s p o n s e  t o  the n e w  c o m p e t i t o r ,  the 
E a s t e r n  E x p r e s s  ... 

3.  From enquiries I h a d  c a u s e d  t o  be made 
t h r o u g h o u t  the r e a l  e s t a t e  and 
a d v e r t i s i n g  i n d u s t r y  I was i n f o r m e d  and  
I t h e n  b e l i e v e d  t h a t :  - 
( a )  T h e  Wentwo=h C o u r i e r  would  h a k e  

a  c o m p e t i t o r  w h i c h  would  p r o d u c e  
a  c o m p e t i n g  p r o d u c t  t o  t h e  
W e n t w o r t h  C o u r i e r  on a  s u p e r i o r  
q u a l i t y  p a p e r  w i t h  m o r e  extensive 
u s e  o f  c o l o u r  t h r o u g h o u t  the 
p a p e r ;  

(b)  T h e  c i r c u l a t i o n  o f  the n e w  
c o m p e t i t o r  w o u l d  be 60 ,000  
c o p i e s  ; 

( c )  T h e  b l a c k  and w h i t e  a d v e r t i s i n g  
r a t e  would  be a p p r o x i m a t e l y  
$1,190 p e r  p a g e ;  

( d )  T h e r e  would  be extensive u s e  o f  
e d i t o r i a l  c o l o u r  t h r o u g h o u t  t h e  
p u b l i c a t i o n ;  

( e )  A  h i g h  q u a l i t y  e d i t o r i a l  s t a f f  
wou ld  be e m p l o y e d .  

4 .  A t  t h a t  t i m e  t h e  c o n t r a c t  advertising 
r a t e  f o r  a  f u l l  b l a c k  and  w h i t e  page i n  
t he  W e n t w o r t h  C o u r ~ e r  was $1 ,340 .  W e  
r e g a r d e d  t h a t  p r i c e  a s  n o t  c o m p e t i t i v e  
w l t h  t h e  p r i c e  w h i c h  we b e l i e v e d  the 
c o m p e t i t o r  was t o  introduce n a m e l y ,  
$1 ,190 c o n t r a c t  r a t e  f o r  a  f u l l  p a g e  
b l a c k  and w h i t e  a d v e r t ~ s e m e n t  w ~ t h  a  
c l r c u l a t l o n  o f  a p p r o x i m a t e l y  60,000 
b e c a u s e  t h e  c o m p e t i t o r  would  be u s i n g  
s u p e r i o r  q u a l i t y  p a p e r  and  w i t h  h i g h e r  
p r o f i l e  e d l  t o r L a 1  and  w l t h  extensive 
u s e  o f  c o l o u r  t h r o u g h o u t  the m a g a z i n e .  

5 .  A f t e r  some d i s c u s s i o n  a  s u g g e s t i o n  was 
made t h a t  we strike a c o n t r a c t  r a t e  f o r  
b l a c k  and  w h i t e  a d v e r t i s e m e n t s  o f  
$1 ,000 for a  f u l l  page .  A f t e r  f u r t h e r  
d i s c u s s i o n  i t  was a g r e e d  t h a t  f o r  
better m a r k e t ~ n g  a  r a t e  o f  $995 would  
be p r e f e r a b l e  and  the m e e t i n g  g e n e r a l l y  



agreed w i t h  t h a t  f i g u r e .  I had e a r l i e r  
made some very rough c o s t i n g  
c a l c u l a t i o n s  based  upon m y  knowledge o f  
the produc t i on  costs o f  the Wentworth 
C o u r i e r  and t h e  f i x e d  and v a r i a b l e  
c o s t s  o f  t h e  ESN newspapers and 
determined t h a t  i f  we were a b l e  t o  
a c h i e v e  s i m i l a r  volumes o f  a d v e r t i s i n g  
pages t o  t h o s e  p r e v i o u s l y  e f l joyed t h e  
paper would s t i l l  make a  p r o f i t  o f  
approx ima te l y  $ Z D O  pe r  page a t  the r a t e  
o f  $995. 

6 .  I unders tood t h a t  some o f  t h e  r e a l  
e s t a t e  a g e n t s  who had a d v e r t i s e d  i n  the 
Wentworth Cour i e r  would be shareho lde r s  
i n  t h e  Eas t e rn  Express  and would 
probably  be committed t o  i t  i n  some 
way, however a t  t h a t  t i m e ,  I was n o t  
aware o f  and I d i d  n o t  a p p r e c i a t e  t h e  
e f f ec t  o f  t h e  quota system i n  t h e  
a r t l c l e s  i n  r e l a t i o n  t o  t h e  r e q u i r e d  
level o f  a d v e r t i s i n g  t o  be placed w i t h  
t h e  Eas tern  Express  i n  any  one  y e a r .  
I b e l i e v e d  t h a t  t h e r e  would remain a  
s u b s t a n t i a l  degree  o f  vendor c h o i c e  and 
l o y a l t y  t o  t h e  Wentworth Cour i e r  a s  a  
newspaper es tab1  l s h e d  i n  t h e  area f o r  
o v e r  30 y e a r s .  M y  c o s t l n g s  previously 
r e f e r r e d  t o  i n  ascertaining t h e  p r o f i t  
t h e  Wentworth Cour l e r  would make on a  
r a t e  o f  $995 per  b l a c k  and w h l t e  page 
assumed w e  would n ia ln ta in  coniparable 
volume o f  a d v e r t i s e m e n t s  t o  a l l o w  t h e  
econoniles o f  s c a l e  t h a t  had always 
a p p l l e d  t o  t h e  Wentworth Cour i e r  t o  be 
m a l n t a ~ n e d .  

7 .  A t  t h e  m e e t l n g  i n  January  1990 I was 
aware o f  comparable c o n t r a c t  r a t e s  f o r  
f u l l  Pa ge b l a c k  and w h i t e  
a d v e r t i s e m e n t s  i n  o t h e r  newspapers.  I n  
p a r t i c u l a r  I was aware t h a t  t h e  Eas tern  
Herald pub l i shed  by John F a i r f a x  & Sons 
Llml t e d  charged approx ima te l y  $700 
c o n t r a c t  r a t e  f o r  a  f u l l  page b l a c k  and 
w h i t e  adver t i s emen t  and c la imed a  
c i r c u l a t i o n  i n  excess o f  50,000 c o p i e s  
pe r  week. I regarded i t  a s  n e c e s s a r y  
t o  l ower  o u r  r a t e  c l o s e r  t o  the Eas tern  
Herald because  m y  v i e w  a t  t h a t  t i m e  was 
t h a t  t h a t  paper was l ike ly  t o  b e n e f i t  
from t h e  c o m p e t i t i o n  between t h e  
Wentworth Cour i e r  and t h e  Eas tern  



Express .  " 

The Eas tern  Herald is a free newspaper inserted into those 

copies of the Sydney Morning Herald which are distributed in 

Sydney's eastern suburbs. 

- - 

The evidence of Mr Michael Hannan was not challenged in 

cross examination subject to what his Honour described as the 

possible qualification arising out of the circumstance that it 

was put to Mr Hannan that the lower rate was struck with the 

purpose of discouraging advertisers from using the Eastern  

Express  and lnstead advertising with the Wentworth Cour ier .  Mr 
.- 

Hannan replled: 

"We s t r u c k  a  r a t e  which r e f l e c t e d  t h e  
d i f f e r e n c e  i n  t h e  two produc t s .  The 
perce ived  difference i n  t h e  two produc t s ,  
from reader s  and advertisers. You c a n ' t  
e s p e c t  t o  ge t  a  r a t e  i n  a  newspr in t  
publication t h a t  i s  h i g h e r  than t h e  r a t e  i n  
a  g1 o s s  pub1 i c a  t i o n .  

Following the meeting referred to by Mr Hannan, on 19 

January 1990 ESN announced its revlsed display advertising rates 

effective from 31 January 1990 as follows: 

" F u l l  Page . . . . $995 was $1,330 
Ha1 f Pa ge . . . . $500 was $665 
Quar t e r  Page .... $300 
Colour  Page . . . . $2,500'' 

Although these new rates did not affect the existing colour 



arrangements ,  Mr Michael Hannan had t h a t  r a t e  under r e v i e w .  His 

a f f i d a v i t  proceeded: 

"8. L a t e r  i n  January  1990 I was in formed  by 
source s  w i t h i n  t h e  l n d u s t r y  and 
b e l i e v e d  t h a t  the Eas tern  Express  
planned t o  i n t r o d u c e  a f u l l  page 
c o n t r a c t  c o l o u r y a t e  o f  $2,000. I a1;so 
b e l i e v e d  t h a t  t h e  Eas t e rn  Express  
i n t e n d e d  t o  u s e  c o l o u r  extensively f o r  
e d i t o r i a l  purposes .  I  dec ided  t h a t  it 
migh t  become n e c e s s a r y  f o r  t h e  
Wentworth Cour i e r  t o  r educe  i t s  c o l o u r  
r a t e  from an average o f  $2,500 a page 
l n c l  u s i v e  o f  c o s t s  t o  approx ima te l y  
$1,600 a page i n c l u d i n g  c o s t s .  A t  an 
i n fo rma l  management m e e t i n g  h e l d  a 
s h o r t  t i m e  l a t e r  i t  was dec ided  t h a t  i f  
i t  d i d  t h e  f u l l  c o l o u r  page c o n t r a c t  
r a t e  should  be $1,565 including 
p r o c e s s i n g  c o s t s .  I t  was my be l le f  
t h a t  t h e  c o m p e t i t o r  would have  a 
circulation i n  excess o f  t h e  Wentworth 
Cour l e r  and t h e r e f o r e ,  i n  accordance 
w i t h  s tandard i n d u s t r y  p r a c t i c e ,  1 t 
would be a b l e  t o  charge h i g h e r  c o l o u r  
a d v e r t i s i n g  r a t e s  pe r  page t o  re f lec t  
t h e  h i g h e r  c i r c u l a t i o n .  I a l s o  
b e l l e v e d  from t h e  i n f o r m a t i o n  I had 
r e c e l v e d  t h a t  the c o m p e t i t o r  would be 
a b l e  t o  p lace  c o l o u r  f u l l  page 
a d v e r t i s e m e n t s  a t  random throughout  i t s  
pub1 l c a t i o n .  The Wentworth Courier was 
l l m ~ t e d  t o  p l a c ~ n g  such c o l o u r  
a d v e r t i s e m e n t s  i n  e l g h  t page b l o c k s  
e l t h e r  around t h e  c o v e r  o r  i n  t h e  
c e n t r e  o f  the paper.  The r a t e  o f  
$1,565 was n o t  adopted f o r  ac tua l  
c o l o u r  a d v e r t i s e m e n t s  u n t i l  June 1990 
l e  $1,295 p l u s  $270 for p roces s ing  
c o s t s .  " 

ESN d i d  n o t  c o n f i n e  i t s e l f  t o  r e v i s i n g  i t s  a d v e r t i s i n g .  I t  

dec ided t o  d i r e c t l y  a t t a c k  t h e  main source  o f  suppor t  f o r  t h e  new 

newspaper, namely,  t h e  r e a l  e s t a t e  agen t s  i n  t h e  e a s t e r n  suburbs .  

I n  s u c c e s s i v e  i s s u e s ,  on  10 and 17 January 1990, ESN i n s e r t e d  



- 
full page notices in the W e n t w o r t h  C o u r i e r  relating to the 

relationship between a property vendor and his or her retained 

real estate agents. The first notice was entitled "Important 

Notice to Vendors" and asked the qustion "Is your Real Estate 

Agent breaching his Code of Ethics?" An extract from the Code 

of Ethlcs of the Real Estate Tnstitute of New South Wales was 

prlnted. This extract states that: 

" A  member m u s t  not h a v e  a n y  interest i n  a n y  
t r a n s a c t i o n  i n  w h i c h  he a c t s  a s  a g e n t  
o t h e r w i s e  t h a n  i n  h i s  c a p a c i t y  a s  a g e n t ,  
u n l e s s  h i s  p r i n c ~ p a l  h a s  g l v e n  p r i o r  w r i t t e n  
consent . " 

The notice concluded as follows: 

"As  a  v e n d o r ,  y o u  a r e  the principal. You 
p a y  the  a d v e r t i s i n g  b i l l .  Make s u r e  t h a t  
y o u r  m o n e y  i s  s p e n t  i n  a  p a p e r  w i t h  a u d i t e d  
c l r c u l a t l o n  and g u a r a n t e e d  r e a d e r s h i p ,  so 
t h a t  y o u  w l l l  a c h l e v e  maxlmum a w a r e n e s s .  

I f  y o u r  Rea l  E s t a t e  A g e n t  p l a c e s  y o u r  ad i n  
a  p a p e r  i n  w h l c h  HE HAS SHARES, he i s  
o b l l g e d  by h l s  Code o f  E t h l c s  to o b t a l n  y o u r  
p r l o r  w r l t t e n  c o n s e n t  t o  d o  so. Don't g ~ v e  
i t  l i g h t l y .  

I n s t r u c t  h l m  t o  c o n s i d e r  the C o u r i e r . "  

The second notlce was described by the trial Judge as being 

even more "hard-hitting". It replayed the same theme, but 

contained a reference to the possibility that failure by an agent 

to disclose a shareholding in a recommended newspaper might 

constitute an offence under the C r i m e s  ( S e c r e t  C o m m i s s i o n s )  



Amendment A c t  1987 (NSW). 

During January 1990 Mr John Hannan gave an interview to M r  

Tony Burrett, a journalist preparing an article for a publication 

called "Ad-News". In his article Mr Burrett attributed the 

following statement to Mr ~anrizn: 

"Managing d i r e c t o r  John  Hannan s a l d  the 
paper  had  a l r e a d y  t a k e n  s t e p s  t o  make i t  
more  d i f f i c u l t  f o r  the newcomer t o  s u c c e e d ,  
l n c l u d l n g  wrapping  the C o u r i e r  i n  c l e a r  
p l a s t l c ,  g l v i n g  r e a d e r s  f r e e  cookbooks  and 
o f f e r l n g  d e a l s  t o  r e a l  e s t a t e  a g e n t s .  

Hannan s a i d  the C o u r i e r  h a s  wea thered  
c o m p e t i t i o n  b e f o r e  and indicated t h e  winner 
o f  t h e  b a t t l e  would be the s u r v l v e r - ( s i c )  o f  
e x t e n d e d  a d v e r t i s i n g  r a t e - c u t t i n g .  

H e  a l s o  s a l d  t h e  a t t i t u d e  o f  r e a l  e s t a t e  
v e n d o r s  would be a  key f a c t o r  i n  the war.  

'If y o u ' r e  s e l l l n g  y o u r  h o u s e  i n  P o i n t  P i p e r  
you a r e  g o l n g  to s a y  t o  y o u r  e s t a t e  a g e n t  
' w h y  i s n ' t  my  ad i n  the Wentworth Cour ier"  

As w e l l ,  h e  s a ~ d  some v e n d o r s  m l g h t  q u e s t i o n  
t h e  l d e a  o f  p a y i n g  f o r  a d s  i n  a  newspaper 
p a r t l y  owned by t h e l r  e s t a t e  a g e n t s .  " 

Mr Hannan dlsputed some elements of this attribution. In 

answers to lnterrogatorles he agreed that he referred to the 

Wentwor th  C o u r i e r  belng wrapped in clear plastic and to free 

cookbooks and deals wlth real estate agents, but he denied that 

he stated that these steps had been taken to make it more 

difficult for the newcomer to succeed. He also conceded that the 

reference to the Wentwor th  C o u r i e r  having weathered competition 

before was made by h ~ m ,  but denied saying that the winner of the 



battle would be the survivor of extended rate-cutting. His 

Honour noted that Mr Burrett was called to the witness box by 

counsel for the applicant to say that his story was correct as 

printed and that he had checked it in draft form against his 

notes of the interview whlch he had since destroyed. His Honour 
- 

said: 

" I  h a v e  no r e a s o n  t o  d o u b t  t h l s  e v i d e n c e ;  
b u t  I d o  not think t h a t  i t  m u c h  m a t t e r s  
w h e t h e r  or not Mr Hannan made  the d i s p u t e d  
s t a t e m e n t s .  Whether or not he a d m i t t e d  
t h e m ,  the  d i s p u t e d  e l e m e n t s  o f  the  i n t e r v i e w  
w e r e  o b v i o u s l y  correct i n  point o f  f a c t . "  
(at 397) 

Thls finding was the subject of submissions before us to 

whlch we shall refer later. 

On 31 January 1990, the day before the launch of the E a s t e r n  

E x p r e s s ,  ?SN offered a further concesslon in relation to real 

estate black and white advertising. Under this concesslon agents 

would be entitled in each month to January 1991 to take at the 

concession rate of $695 per page the number of pages of 

advertlslng taken in the month of February 1990. Excess pages 

would be at the rate of $995 per page. 

The advertlslng charges made by the E a s t e r n  E x p r e s s  in 

respect of its first lssue on 1 February 1990 were: 

" B l a c k  a n d  w h i t e  - f u l l  p a g e  $1,295 
- h a l f  p a g e  $745 
- q u a r t e r  p a g e  $39 7 



- 
Colour - full page 

- half page 

These rates have remained unchanged since that date. 

As at the date of the first issue of the Eastern Express it - - 

claimed a distribution greater than that of the Wentworth 

Courier: 55,000 as against 50,000. But the distribution of the 

Eastern Express dropped to 41,500 in May 1990. At that time the 

distribution area of the Eastern Express was reduced by delet~ng 

deliveries to properties in a number of areas which had ylelded 

llttle revenue: Woolloomooloo, Darlinghurst and parts of Kings 

Cross and Surry Hills. According to Mr Solomon the circulation 

of the Eastern Express at the date of trial was about 43,000. 

On 1 February 1990 Mr John Hannan sent a circular letter to 

local real estate agents in which he commented on the cost of the 

Eastern Express. In particular, he noted that the newcomer used 

glossy paper whlch cost almost twice as much as the newsprint 

used by the Wentworth Courier. He posed a series of questions 

about the likely cost of, and profits derived by Dlamond Press 

from, the prlnting of the paper. Hls Honour found that the 

letter was obviously deslgned to make real estate agents cautlous 

about committing themselves to the Eastern Express, especially 

as shareholders. 

On 5 February 1990 there was a meeting of the board of 

direction of ESN (the partnership's equivalent of a company's 



board of directors). The minutes of that meeting contain an 

entry relied upon by ESN. Against the side-note "Opposition 

paper" the minute says: 

"A long discussion took place re the first 
issue of Eastern Express (Feb 4th)(slc). 
Over twenty of the shareholders are re21 
estate agents who used to support Wentworth 
Cour~er. All possible steps are being taken 
and will be taken to restrict its share of 
the market. " 

The next few issues of the Wentworth Courier all carried 

notlces, in the form of advertisements, concerning the Eastern 

Express. The notlces criticised the distribution of the Eastern 

Express, many copies of early issues being said to have gone 

astray in the delivery process or to have been spoilt by rain and 

reference was made to the newspaper's higher advertising rate. 

Some of the notices contained endorsements of the Wentworth 

Courier by advertisers and well known personalities. Dur~ng this 

early perlod the Wentworth Courler ran a series of notlces 

llstlng the names of the local agents who were currently 

advertising in that newspaper and those who were not. According 

to these notlces there was a rapid decllne in the number of 

agents in the latter category; that category being entirely 

eliminated by the end of February 1990. The Eastern Express 

continued to carry a considerable volume of real estate 

advertising; most of whlch, the management of ESN believed, would 

otherwise have come to the Wentworth Courier. Mr John Hannan 

continued to lobby the agents. 



By not later than 7 February 1990 reductions on an ad hoc 

basis in the costs in the Wentworth Courier of full colour page 

advertisements was reduced to $1,500 for a full page and $750 for 

a half page and this reduction continued to June 1990. 

On 26 February 1990 Mr JohirHannan wrote a lengthy circular 

letter in which he emphasised the merits of the Wentworth 

Courier, especially its distribution, efficiency, lower printing 

costs and lower advertising rates. In that letter he announced 

that the reduced black and white full page rate of $995 would be 

held firm until 30 June 1991. 

It was not until May 1990 that the management of ESN learned 

of the quota provisions in the Articles of Association of the 

appellant. ESN executives had been aware that many real estate 

agents had taken shares in the appellant, but they had not 

previously realised that this step involved any commitment to 

advertlslng in the Eastern Express as distinct from an obvious 

financial lnterest in doing so. Mr John Hannan wrote to the 

shareholders of the appellant who were also real estate agents 

a letter of 4 May 1990 in which he said that ESN had legal advice 

that the quota did not prevent the agents advertising in the 

Wentworth Courier. He made certain other statements which are 

not relevant for present purposes. 

On 1 June 1990 Mr Hannan sent a further letter to those 

shareholders withdrawing certain of the suggestions made in his 



letter of 4 May 1990 that shares in E a s t e r n  E x p r e s s  might be 

forfeited. 

Shortly after a board of direction meeting of 8 June 1990 

ESN decided to reduce its colour advertising rate to $1,295 per 

page. If an advertisement wasrooked for three week-S or more no 

production cost was added; if for a lesser run, a production 

charge of $270 was payable. 

On 30 June 1990 a c~rcular was issued by ESN stating that 

rates for advertising in its newspapers other than the Wentworth 

C o u r ~ e r  were due to rising production costs. 

On 13 July 1990 a magazine named "B & T" published what 

purported to be the text of an interview given by Mr John 

Falrfax, the fourth respondent who is associated wlth Brehmer 

Falrfax Pty Llmlted, one of the three partners in the partnership 

constltutlng ESN The interview concerned many subjects 

lncludlng the battle between the two newspapers. In answer to 

lnterrogatorles tendered at the trlal Mr Fairfax conceded that 

In the course of the lntervlew he made statements to the effect 

of each of the following: 

" I t ' s  b e e n  a  very v i g o r o u s  f i g h t .  Some r e a l  
e s t a t e  a g e n t s  h a v e  been o f f e n d e d  by the 
aggressive n a t u r e  o f  the Wentwor th  C o u r i e r  
o v e r  t h ~ s ,  which i s  u n f o r t u n a t e  b e c a u s e  i n  
the p a s t  t h e y  h a v e  a l s o  b e e n  a d v e r t i s e r s .  
I n  c o m p e t l t l o n  we a r e  used  t o  f i g h t i n g  
v i g o r o u s l y ,  and t h a t ' s  c e r t a i n l y  the 
a t t i t u d e  of the Hannan f a m i l y .  



The Hannans a r e  good p u b l i s h e r s ,  and the 
c o m p e t i t o r  i s  g e t t i n g  i t s e l f  i n t o  a  b i n d  by 
b e i n g  a lmos t  t o o  good, producing on  h i g h  
q u a l i t y  paper.  The Wentworth Cour i e r  i s  
produced on newspr in t ,  on f u l l y  deprec ia t ed  
p r e s s e s  and charg lng  a d v e r t i s i n g  r a t e s  which 
we r e a l l y  c a n ' t  a f f o r d .  But  we w i l l  charge  
t h o s e  r a t e s  s i m p l y  because  i t ' s  a  b i g g e r  
company which h a s  a  e r i n t i n g ,  magazine and 
d l s t r ~ b u t ~ o n  s i d e .  m e r e f o r e  we can a f f o r d  
t o  t a k e  i t  on t h e  nose ."  

" Q .  'What you a r e  s a y i n g  i s  t h a t  t h e r e ' s  a  
d i s c o u n t  war going on o u t  i n  Sydney ' s  
e a s t e r n  suburbs  and you can l a s t  longer . '  

A.  ' T h a t ' s  r i g h t . '  " 

In July 1990 the Wentworth C o u r i e r  commenced its campalgn 

of comparatlve advertising doubtless to publicise its new full 

page colour advertisement. The initial advertisements overstated 

some of the rates charged by the appellant and his Honour found 

this led directly to the institution of litigation on 23 August 

1990 where the appellant alleged contraventions by ESN of s .  52 

wlth respect to thls advertising. Almost immediately after the 

lnstltutlon of the proceedings ESN accepted its errors and 

published a correction, but it continued its comparatlve 

advertlslng. 

The colour advertising rate published by the Wentworth 

Cour i e r  on 3 October 1990 existed to at least the conclusion of 

the trial. The agents who are shareholders in the appellant 

dlrected most o f  their advertising to the Eas t e rn  Express .  In 

the period 1 February 1990 to 29 January 1991 shareholders in the 

appellant who were also agents placed advertising worth $676,670 



with the Wentworth Courier. In the period 1 February 1990 to 10 

January 1991 (his Honour sald on one view it could be 31 December 

1990 - the January data being confused and incomplete) the same 

agents placed $3,941,454 worth of advertising with the Eastern 

Express (at 400). That is to say over 85% of all expenditure by 

or through those agents was directed towards the paper in which 

they held shares. This direction was substantially at the 

expense of the Wentworth Courier. In the twelve months from 1 

February 1988 to 31 January 1989 twenty-three listed agents who 

are shareholders in Eastern Express lodged with the Wentworth 

Courier advertisements worth $3,606,264 at an average cost of 

$4.30 per column centimetre. In the following twelve months to 

31 January 1990 the~r expenditure rose to $4,400,193 at $4.90 per 

column centmetre. But in the first year of the Eastern 

Express's existence to 31 January 1991 they inserted 

advertisements in the Wenthvorth Courier worth only $676,676 even 

chough the cost was down to $3.98 per column centimetre. 

Subrnlsslons of the Parties 

The trial Judge accepted the appellant's definition of the 

relevant market as belng the market in which real estate agents, 

predominantly in the eastern suburbs of Sydney, acquire services 

from local newspapers circulating in the eastern suburbs, such 

services being the publication of display advertisement for real 

estate. The appellant dld not dispute his Honour's finding that 

ESN had a substant~al degree of power in that market. The 

appellant contended before us that his Honour erred in finding 



that E S N  did not take advantage of that market power for the i . 
purpose proscribed by S. 46 (l) (a) of eliminating or substantially I m 

damaging the appellant a competitor of E S N .  The only paragraph t 
of S. 46 (1) which was said by the appellant to apply was 

paragraph (a). - - 
The appellant dld not challenge the construction attributed 

by his Honour to the phrase in sub-section (1) of S. 4 6  "shall I,, 
I .  

not take advantage of" market power, namely, that there is "no 

prerjorative connotation" in the words "take advantage of" which 1: 
means no more than "use" market strength, the suggestion made by 

Toohey J In Queensland W ~ r e  Industries Proprietary Limited v The 
I, 
L .  

Broken Hill Proprietary Company Limited (1989) 167 CLR 177 a: I ' 

2 1 3 - 2 1 4 .  

The essential thrust of the appellant's submiss~ons was that i 
i 

hls Honour erred in varlous respects (principally three to wh~ch 

reference shall be made later) In assessing the evidence when 

concluding, erroneously so it was sald, that when cutting the l 

prlce of advertlslng rates for the Wentworth Courier from 1988 i 
onwards, ESN's actlon was not "other than a genuine reactlon to 

the predicament in which the partnership found itself" and that 

"the price cuts were not dictated by anything other than a 

perception that they were necessary to defend the Wentworth 

Courier and ESN ' S commercial interests " (at 408) . In the end the 

appellant's submissions came down to a criticism of flndings of 

fact by the trlal Judge and they concluded with the proposition 



that this Court as an appellate court is "in as a good a position 

to draw those inferences (inferences from the totality of the 

circumstances to constitute the proscribed purpose) as was the 

trial Judge". 

The respondents raised a n a e r  of questions of law ln their 

notice of contention. First, they submittedthat the trial Judge 

erred in hls definition of the relevant market. Second, it was 

argued that hls Honour erred in various respects in finding that 

ESN had "a substantial degree of power" in the relevant market. 

It was said that he was led astray in his ultimate findings of 

fact of the existence of a substantial degree of power by a 

number of errors of law. In particular, it was submitted that 

he wrongly held that "a substant~al degree of power in a market" 

for the purposes of S. 46 meant power "which is more than trlvial 

or mlnlmal, whlch is real and of substance", that he failed to 

glve full effect to the phrase "a substantial degree of power" 

In the relevant market as discussed by the High Court ln 

Q u e e n s l a n d  Wire at 188  and by a Full Court of this Court ln 

A r n o t t s  Limited v T r a d e  P r a c t i c e s  Commission (1990) 2 4  FCR 313 

at 335 et seq.; and that he ought to have held that for the 

purposes of S. 46 a "substantial degree of power in a market" 

means a power, the taking advantage of which may achieve any one 

or more of consequences mentioned in S. 46(l)(a), (b) or (c) of 

the Act. 



Market Definition and Market Power 

As was pointed out in Queensland Wire and again in Amotts, 

the identification of the relevant market and the assessment of 

dominance in the sense of market power cannot be separated. Part 

IV of the Act is designed to promote competition, and the role 

of S. 46 is to maintain compTtitive markets by-restraining 

misuses of market power that will produce a non-competltlve 

market. In Queensland Wire Mason C. J. and Wllson J. said at 187- 

188: 

"In identifying the relevant market, it must 
be borne in mind that the object is to 
discover the degree of the defendant's 
market power. Definlng the market and 
evaluating the degree of power in that 
market are part of the same process, and it 
is for the sake of slmpllcity of analysis 
that the two are separated. Accordingly, if 
the defendant is vertically integrated, the 
re1 evant market for determ~ning the degree 
of market power will be at the product level 
which is the source of that power ... 
After identlfylng the appropriate product 
level, it is necessary to descrlbe 
accurately the parameters of the market in 
whlch the defendant's product competes: too 
narrow a description of the market will 
create the appearance of more market power 
than in fact exlsts; too broad a descr~ption 
will create the appearance of less market 
power than there is. " 

See also Australian Meat Holdings Pty Limited v Trade Practices 

Commission [l9891 ATPR 40,932 at 50,091 and 50,104; Arnotts at 

328 and Singapore Airlines Llmited v Taprobane Tours W.A. Pty 

Limited (1992) 104 ALR 633 at 648-654. The following oft cited 

passage from the decision of the Trade Practices Trlbunal in Re 



- 
Queensland C o - o p e r a t i v e  M i l l i n g  A s s o c i a t i o n  L i m i t e d  ( " t h e  QCMA 

C a s e " )  (1976) 25  FLR 169 a t  190-191 p r o v i d e s  a use fu l  e l u c i d a t i o n  

o f  the d e f i n i t i o n  o f  m a r k e t :  

" W e  t a k e  the c o n c e p t  o f  a  m a r k e t  t o  be 
b a s i c a l l y  a  very s i m p l e  i d e a .  A m a r k e t  i s  
the a r e a  o f  c l o s e  comjTeti t ion b e t w e e n  firxiis 
o r ,  p u t t i n g  i t  a l l t t l e  d i f f e r e n t l y ,  t h e  
f i e l d  o f  r ~ v a l r y  b e t w e e n  them . . . . Within 
the bounds  o f  a  m a r k e t  there i s  s u b s t i t u t l o n  
- s u b s t i t u t i o n  b e t w e e n  one p r o d u c t  and 
a n o t h e r ,  and b e t w e e n  o n e  s o u r c e  o f  s u p p l y  
and a n o t h e r ,  i n  r e s p o n s e  t o  c h a n g i n g  p r i c e s .  
S o  a m a r k e t  i s  the f i e l d  o f  a c t u a l  and 
p o t e n t i a l  t r a n s a c t i o n s  b e t w e e n  b u y e r s  and 
sellers amongst whom there can  be s t r o n g  
s u b s t i t u t i o n ,  a t  l e a s t  i n  the l o n g  r u n ,  i f  
g l v e n  a s u f f i c i e n t  p r i c e  incentive. L e t  u s  
s u p p o s e  t h a t  t h e  p r i c e  o f  o n e  s u p p l i e r  goes  
u p .  Then o n  t h e  demand s i d e  b u y e r s  may 
s w i t c h  the ir  p a t r o n a g e  from th i s  f i r m ' s  
p r o d u c t  t o  a n o t h e r ,  o r  from t h i s  geograph ic  
s o u r c e  o f  s u p p l y  t o  a n o t h e r .  A s  w e l l ,  on  
the s u p p l y  s l d e ,  sellers can  a d j u s t  t h e i r  
p r o d u c t i o n  p l a n s ,  s u b s t i  t u t l n g  o n e  p r o d u c t  
f o r  a n o t h e r  i n  the ir  o u t p u t  m i x ,  or 
s u b s t i t u t i n g  o n e  geograph ic  s o u r c e  o f  s u p p l y  
f o r  a n o t h e r .  Whether s u c h  s u b s t i t u t i o n  i s  
f e a s l b l e  or l i ke l y  depends  u l  t i m a t e l y  on  
c u s t o m e r  a t t i t u d e s ,  t e c h n o l o g y ,  d i s t a n c e ,  
and c o s t  and p r i c e  incentives. 

I t  i s  t h e  p o s s i b i l i t i e s  o f  s u c h  s u b s t i t u t l o n  
which set the l l m i t s  upon a f i r m ' s  a b i l i t y  
t o ' g l v e  l e s s  and c h a r g e  more ' .  
A c c o r d i n g l y ,  i n  d e t e r m i n i n g  the o u t e r  
b o u n d a r i e s  o f  t h e  m a r k e t  we a s k  a  q u i t e  
s lnrple  b u t  fundamental  q u e s t i o n :  I f  the f i r m  
were  ' t o  g l v e  less and c h a r g e  more' would 
there be, t o  p u t  the m a t t e r  c o l l o g u i a l l y ,  
much o f  a r e a c t i o n 7  And i f  so, from whom? 
I n  t h e  l a n g u a g e  o f  economics  the q u e s t i o n  i s  
t h l s :  From wh ich  p r o d u c t s  and which  
a c t l v l t i e s  c o u l d  we e x p e c t  a  relatively h i g h  
demand or s u p p l y  r e s p o n s e  t o  price change ,  
i . e .  a  r e l a t i v e l y  h i g h  c r o s s  e l a s t i c i t y  o f  
demand o r  cross e l a s t l c i  t y  o f  supp ly?"  



It has often been said that "market" is an instrumental 

concept, designed to assist in the analysis of processes of 

competition and sources of market power (see for example Dowling 

v Dalgety Australia L u n l t e d ,  Lockhart J., 10 February 1992, 

unreported at 53). 
- - 

The respondents contended that the trial Judge ought to have 

found that the relevant market was the market in Sydney (not just 

the eastern suburbs) for advertising real estate located in the 

eastern suburbs of Sydney. If this definition were accepted then 

the relevant market would include, not only local newspapers 

circulating in the eastern suburbs, but newspapers circulating 
.- 

generally throughout the Sydney Metropolitan Area and natlonal 

newspapers, examples of whlch are the Sydney Morning Herald, the 

Flnanclal Revlew, the Australian and the Daily Telegraph. The 

Sydney Morn~ng Herald also publishes the Eastern Heraldwhich is 

lnserted into those coples of the Sydney Horning Herald which are 

dlstrlbuted ln Sydney's eastern suburbs and includes a sectlon 

advertlslng real estate for sale. If the respondents' deflnltion 

1s preferred, then the task confronting the appellant in 

establishing the requ~site market power of the respondents would 

be much greater than it would be if the definition of market 

preferred by hls Honour is correct. Doubtless it is true that 

as a general propos~tlon the wider the market the less likely it 

is that each of the respondents has a substantial degree of power 

in that market. The respondents concede that the only relevant 



real estate to conslder for the purposes of market delineation 

is real estate located in the eastern suburbs of Sydney, but they 

point to other matters such as the fact that potential purchasers 

of that real estate live not only in the eastern suburbs, for 

example in Sydney's North Shore and elsewhere in Sydney and other 

parts of Australia and overseas. An indication ofthis is the 

fact that advertisements for eastern suburbs real estate are 

placed in natlonal publications such as the Financial Reviewand 

ln the real estate sections of the Sydney Morning Herald. 

The trial Judge said that having regard to the unchallenged 

ev~dence of numerous real estate agents as to the importance of 

locally advertising properties intended to be presented at 

auctlon uslng display advertisements, he preferred the definition 

of the appellant, but recognised that there was some overlap. 

He sald (at 402) that: 

"Generally speaking, display advertisements 
In the Eastern Suburbs are dlrected to a 
different audience than advertisements - 
generally classlfled advertisements - in 
natlonal newspapers.n 

It has not been established to our satisfaction that his Honour 

erred in his assessment of this evidence or in the conclusion 

which he drew from it that the definition of market proffered by 

the appellant was to be preferred. The adoption of the 

appellant's definition by hls Honour carries with it as an 

essential element that market is for the acquisition of services 



- 
by real estate agents predominantly in the eastern suburbs from 

local newspapers circulating there. Whether it is the 

acquisition of those services by real estate agents in the 

eastern suburbs or the offering of them by the local newspapers 

to those agents or both is perhaps open to some argument, but in 
- - - 

the end nothing turns on this. 

His Honour found (at 402) that, whether the definition of 

market is that proffered by the appellant or by the respondents, 

~t made no difference to the outcome of the case because on any 

view: 

"provided t h a t  the d e f i n l  t ~ o n  o f  t h e  m a r k e t  
r e f e r s  to r e a l  e s t a t e  w i t h l n  the e a s t e r n  
s u b u r b s  o f  S y d n e y ,  a s  d i s t i n c t  f r o m  r e a l  
e s t a t e  i n  S y d n e y  g e n e r a l l y  or some w l d e r  
geographical a r e a ,  ESN h a s  a substantial 
m a r k e t  s h a r e .  " 

HLS Honour recognised that market share is not the same as market 

power, the latter belng the concept critlcal to S. 46. We do not 

understand h ~ s  Honour's reasons for judgment as lndlcating that 

he regarded market share and market power as bearing no relatlon 

to each other. Indeed, plainly the ident~flcation of the 

relevant market and the existence of market power are 

Interrelated. Market share must be examined, but this alone 1s 

generally not determinative of market power as "the relative 

effect of percentage command of a market varies with the setting 

in which that factor is placed": per Mason C.J. and Wilson J. In 

Q u e e n s l a n d  W i r e  where their Honours adopted the language of Reed 



J. in United Sta tes  v Columbia Steel CO (1948) 334 US 495 at 528. 

We approach this matter on the footing therefore that the trial 

Judge's delineation of the relevant market was correct. 

I Market Power 

Section 46 prohibits a coFporation that has a-substantial 

degree of power in a market from taking advantage of that power 

for any one of the purposes proscribed by sub-section (1). The 

l reference to power in S. 46 is a reference to market power (S. 

46(4)(a))- 

An important question that arises is whether the party 

against whom a complaint is made of contravention of S. 46 of the 

Act is a "corporation", that is to say, a foreign corporation, 

a tradlng or financial corporation formed within the limlts of 

Australia, a body corporate incorporated in a Territory, or a 

holding company of any of the above bodies corporate (see the 

deflnltlon in S. 4 (1)). Section 46 is given, by paras. 6 (2) 

(b), (h), an additlonal operation in respect of conduct in the 

course of or in relation to the supply of goods or services to 

the Commonwealth or authorities or instrumentalities of the 

Commonwealth, trade or commerce between Australia and places 

outslde Australia, trade or commerce among the States, and trade 

or commerce with a Territory, between a State and a Territory, 

or between two Territories. It was not suggested that S. 46 had 

any such additional operation in relation to the facts of the 

present case. Therefore, the question was whether, in accordance 



with S. 46 (l), "a corporation" had a substantial degree of power 

in the relevant market. It is here, as was pointed out in the 

course of argument on the appeal, that a difficulty arises. The 

issue is one of jurisdictional fact and cannot be bypassed: The 

Queen v The Judges of the Federal Court of Australia; Ex parte 

The Western Australian ~atlonaT~ootball League (~ncorporated) 

(1979) 143 CLR 190. 

It is apparent from the trial Judge's reasons for judgment 

that hls Honour was lnvlted to approach the matter on the footing 

that the partnership ESN was to be treated as itself a sufficient 

entlty for the determination of whether there had been a 

contravention of S. 46. In our view, that is not the proper 

operation of the Act. 

The appellant submitted that the term "corporation" In S. 

46 (1) m~ght be read, in accordance wlth para. 23 (b) of the Acts 

Interpretation Act  1901, as lncludlng the plural. The result 

would be that the conduct forbidden by S. 46 (1) lncludes conduct 

by a plurality of corporations which, only when taken together, 

have a substantial degree of power in a market. Those 

corporations, presumably acting collectively, as if jolnt 

tortfeasors, would then be forbidden from taking advantage of 

that power for any of the purposes spelled out in S .  46 (1). 

Those purposes would include (para. 46 (1) (b)) eliminating or 

substantially damaging a competitor of all the corporations in 

question, not merely of one or more of them. 



In determining whether this submission should be accepted, 

it is appropriate to consider S. 46 (1) in its setting in the 

Act, and to consider as a whole the substance and tenor of Part 

IV, and also Part V1 whlch deals with enforcement and remedies: 

B l u e  Metal  I n d u s t r i e s  L i m i t e d  v R W D i l l e y  [l9701 A . C .  827 at 

- - 846-7. 

The following considerations, if takentogether, in our view 

polnt decisively away from acceptance of the appellant's 

subm~ss~on: 

(1) S. 46(2) makes specific but limlted provision for 

aggregation between related corporations (a term 

glven content by S. 4A(5)) and produces the 

result that it is only one of these corporations 

whlch shall be taken to have a substantial degree 

of power in the market; 

(11) S .  46(3), when it speaks of bodles corporate 

hav~ng a degree of power in a market, is not 

speaklng at large, but is directed to the 

determlnatlon of whether, when taken together as 

permitted by S. 46(2), the corporation to whlch 

the bodles corporate are related, has a 

substant~al degree of power; the use in both sub- , 

sections of the expressions "body corporate" and 

"bodles corporate" helps to emphasise that 

llnkage; 

( iii) Subject to the extended operation provlded for by 



s.6, each of S. 45(2), and ss. 47, 48, 49 and 50 

(in addition to S. 46) is directed to "a 

corporation", and whilst authorizations may be 

granted to a party to a "joint venture" (a term 

defined in S. 45 so as to include certain 

partnerships) i T  is apparent from S: 88 (1) and 

( 3 ) ,  and from S. 90(15), that each party, and not 

the jomt venture as an entity, seeks and obtains 

its own authorization for what otherwise would be 

contravention by it of the Act; and 

(iv) Provisions such as ss. 75B, 76, 78, 80 and 82 

suggest a careful distinction is drawn between 

the party who contravenes the Act, and those who 

are sufficiently involved (with knowledge) In the 

contravention as to warrant accessorial 

liability: Y o r k e  v Lucas  (1985) 158 C L R  661 

Accordingly, we agree wlth the following statement by 

Lockhart J. In Dowllng v D a l g e t y  A u s t r a l i a  L i m i t e d  ( 1 0  February 

1992) unreported at p. 72: 

" A  c o r p o r a  t l o n  charged  w i t h  c o n t r a v e n t i o n  o f  
S .  46 must  l t se l f  h a v e  a  s u b s t a n t i a l  d e g r e e  
o f  m a r k e t  power. I t  c a n n o t  be l i a b l e  u n d e r  
t h e  s e c t l o n  on t h e  b a s i s  o f  a  s h a r e d  
p o s l t i o n  of s u b s t a n t i a l  m a r k e t  power w i t h  
a n o t h e r  u n r e l a t e d  c o r p o r a t i o n .  The  only 
circumstance i n  wh ich  the a g g r e g a t i o n  o f  
m a r k e t  power may  be c o n s i d e r e d  i s  where a  
corporation o c c u p i e s  i t s  p o s i t i o n  o f  
substantial m a r k e t  power a c t i n g  t h r o u g h  or 
t o g e t h e r  w i t h  i t s  r e l a t e d  c o r p o r a t i o n s  a s  
d e f i n e d  i n  ss .  4 6  ( 2 )  and 4A ( 5 )  o f  the A c t .  



In m y  o p i n i o n ,  i t  i s  p e r m i s s i b l e ,  however ,  
when c o n s i d e r i n g  the m a r k e t  power o f  a  
c o r p o r a t i o n ,  t o  h a v e  r e g a r d  not only t o  i t s  
i n d i v i d u a l  power b u t  t o  a d d i t i o n a l  power 
wh ich  i t  h a s  t h r o u g h  a g r e e m e n t s ,  
arrangemencs  o r  u n d e r s t a n d i n g s  w i t h  o t h e r s .  
W h i l e  a g g r e g a t i o n  o f  the m a r k e t  power o f  a 
number o f  u n r e l a t e d  c o r p o r a t i o n s  i s  
~ m p e r m l s s i b l e ,  i t i s  i m p o r t a n t  t o  r e c o g n i s e  
t h a t  a  c o r p o r a t i o n  Tan  g a i n  a  p o s i t i o n  -of 
s u b s t a n t i a l  m a r k e t  power t h r o u g h  i t s  
a g r e e m e n t s ,  a r rangemen t s  o r  u n d e r s  t a n d i n g s  
w l t h  o t h e r s ;  and m a r k e t  power ga lned  t h r o u g h  
a c t i n g  i n  concert w i t h  others m u s t  add t o  
the c o r p o r a t i o n ' s  i n d i v i d u a l  m a r k e t  power.  
A d d i t i o n a l  m a r k e t  power t h u s  ga ined  m u s t  
enhance  a c o r p o r a t i o n  ' S  i n d i v i d u a l  m a r k e t  
power.  An i n d i v i d u a l  c o r p o r a t i o n  may  h a v e ,  
as o n e  o f  the weapons i n  i t s  armoury,  ga ined  
t h r o u g h  a g r e e m e n t s ,  a r rangemen t s  or 
u n d e r s t a n d i n g s ,  a  f a c i l i t y  t o  l n c r e a s e  i t s  
m a r k e t  power and th i s  m u s t  be c o n s i d e r e d  a s  
r e l e v a n t  to  the f a c t u a l  m a t r i x  I n v o l v e d  i n  
determining t h e  extent o f  t h a t  c o r p o r a t i o n ' s  
m a r k e t  power i n  a m a r k e t .  In t h i s  s e n s e  
j o l n t l y  h e l d  power and c o n t r o l  i n  r e l a t i o n  
t o  a m a r k e t  i s  a m a t t e r  whlch mus t  be t a k e n  
l n  t o  a c c o u n t  when considering t h e  i n d i v i d u a l  
m a r k e t  power o f  a c o r p o r a t i o n  f o r  the 
p u r p o s e s  o f  S .  4 6 .  " 

It is accepted by all partles that the congeries of 

c~rcumstances comprlslng a substantial degree of power in a 

market may include the beneflt enjoyed by the corporatlon in 

questlon from agreements (which would lnclude partnerships), 

arrangements and understandlngs, whether or not legally binding 

upon other partles. The advantages or benefits so enjoyed by the 

corporatlon are to be considered with other relevant 

circumstances in determining the existence of market power and 

the substantiality of the degree of power. 



In the present case, the concerted co-operation by General 

Newspapers, Double Bay Newspapers and Brehmer Fairfax in carrying 

on in partnership the one trading enterprise (albeit in unequal 

shares as to participation in profits) indicates that each of 

them may be treated as having a substantial degree of power in 

the relevant market if the poFition enjoyed by "The Wentworth 

Courier" otherwise answers that description. The result would 

be that each of the first, second and third respondents would 

ltself be dlrectly liable for contravention of S .  46(1) and not 

liable, as it were, as a joint tortfeasor each with the others. 

Accordingly, this issue should be determined favourably to 

the appellant. 

Market power 1s concerned with power which enables a 

corporation to behave independently of competition and of the 

competltlve forces in a relevant market. 

The primary conslderatlon in determining market power must 

be taken to be whether there are barriers to entry lnto the 

relevant market. This is the fundamental point made in 

Queensland Wire; see also Arnotts at 336, 339 and Dowling at 67, 

68. To what extent is it rational or possible for new entrants 

to enter the market in this case? That is the primary question 

in considering whether each of the respondents has a substantial 

degree of market power. Other factors to be taken into account 

in deflning and identifying market power are referred to in the 



judgment in Queensland Wire, in particular per Mason C.J. and 

Wilson J. at 188-190, namely: 

- "the ability of a firm to raise prices above the supply cost 

without rivals taking away customers in due time, supply cost 

being the minimum cost an efficrent f i n  would incur'in producing 

the product"; 

- "the extent to which the conduct of [any of the respondents] 

In that market is constrained by the conduct of . . . competitors, 
or potential competitors ..." (S. 46(3)); 

- 
- Market share of each respondent must be examined but thls 

alone is generally not determinat~ve of market power as "the 

relatlve effect of percentage command of a market varies with the 

settlng in which that factor is placed" (per Mason C.J. and 

Wllson J. when adoptlng the language of Reed J. in United States 

v Columbla Steel Co.); 

- The presence of vertical integration is another factor, but 

its presence does not necessarily mean that a substantial degree 

of power exists. 

The question of whether any of the proprietors of ESN has 

market power must be considered also in light of the fact that 

S. 46 requires that there be a substantial degree of market 

power. 



For a corporation to have a substantial degree of market 

power it must have a considerable or large degree of such power. 

The difficulty lies, not in defining the word "substantlal", but 

in applying the concept of a substantial degree of market power 

to the circumstances of each case and in identifying whether the 

requisite degree of market pozer exists. This is a relatlve 

concept. 

We turn to the question whether each of the respondents had 

a substantlal degree of market power in the relevant market. 

In concluding that ESN had a substantlal degree of market 

power before the advent of the Eastern Express the trlal Judge 

found that there were "formidable" barrlers to entry (at 403) 

constituted by the following:- 

the substantlal reputation of the Wentworth Courler wlthln 

the eastern suburbs community; 

slgnlflcant reader loyalty; 

strong support from advertisers, especially local real 

estate agents; 

the vertically integrated operation of ESN (publishing, 

prlnting and distribution); 



economies of scale 

ESN's virtual monopoly of "a desired form of advertising" 

and 

the ability of ESN to raiseits display adverti3ing charges 

up to the point where vendors would decide to dispense 

altogether with local advertis~ng. 

Hls Honour said that even after 1 February 1990, when the 

Eastern Express was first published, ESN retained substantial 

market power however the market be defined (at 405). He pointed 

to the fact that ESN retained the ablllty, by drastically 

dropping its prlces, to damage the appellant. 

There is one element hlghly relevant to the consideration 

of any market power of the respondents which hls Honour did not 

conslder and whlch we regard as crltlcal. The market in thls 

case is speclal and unusual. It is a market for the supply and 

acquisition of services, namely, the publication of dlsplay 

advertisements for real estate. The suppliers are the local 

newspapers clrculatlng in the eastern suburbs of Sydney and the 

acquirers are the real estate agents predominantly in the eastern 

suburbs. The capaclty of those agents or some of them to combine 

and form a rival newspaper to the Wentworth Cour~er is an 

inherent element in the market forces at all relevant times. 

Those agents are not numerous and the ability to marshal their 



forces in combination against the Wentworth Courier is 

illustrated by the events that in fact occurred. They were the 

customers of the Wentworth Courier, they booked the advertising 

space and had the power by cornbinatlon to deprive or diminish the 

Wentworth Courier of its advertising revenue by directing their 

advertlslng elsewhere, as they-in fact did. The only source of 

revenue of the Wentworth Courier is advertising, most of which 

1s derived from the display of advertising of real estate in the 

eastern suburbs. 

Thls potentiality of the agents who were customers of ESN 

to remove or reduce thelr advertising from the Wentworth Courier, 
- 

place it with a rlval newspaper and thereby extlngulsh or 

drmlnlsh the revenue of ESN is strlklngly illustrated by the 

advertlslng revenue derived by the Igentworth Courier ment~oned 

earller, but it bears repetition. In the twelve months from 1 

February 1988 to 31 January 1989 twenty-three listed real estate 

agents who are now shareholders of the appellant lodged wlth the 

Wentkrorth Cour~er advertisements worth $3,606,264 at an average 

cost of $4.30 per column centimetre. In the follow~ng twelve 

months to 31 January 1990 their expenditure rose to $4,400,193 

at $4.90 per column centimetre. But in the first year of 

exrstence of the Eastern Express to 31 January 1991 they inserted 

advertisements worth only $676,676, notwithstanding that the cost 

was reduced to $3.98 per column ce~ltimetre. 

Thls potentiality started to become a reality in about June 



1988 when Mr Solomon and Mr Spira had conversations with at least 

eleven local real estate agents about the prospect of publishing 

a colour magazine devoted entirely to the advertising and 

promotion of eastern suburbs real estate in competition with the 

Wentworth Courler. There followed numerous discussions about the 

proposed new publication, and news of the proposal spread quickly 

around the real estate community in the eastern suburbs. The 

management of ESN became aware of the proposed new publication 

not later than early August 1988. In November 1988 the appellant 

was incorporated and in about mld 1989 the articles of 

assoclation of the appellant were amended as mentioned earlier, 

~ncludlng the addition of a quota provision so that a substantial 

number of major real estate agents were to become shareholders 

In the appellant and be contractually bound to advertise in lt. 

The conduct of ESN said to be a misuse of its market power 

proscribed by S. 46(1) (offering reduced advertising rates in the 

Wentworth Courler) commenced after the incorporation of the 

appellant In November 1988. Although the price cutting mentioned 

In the memorandum sent by Mr Michael Hannan to some ESN sales 

staff dated 5 August 1988 occurred earlier it may be put aside 

as it related to prlntlng costs, not the reduced advertising 

rates under attack in this case. Also, it was wrltten after 

ESN's management became aware of the proposed new publication 

which in due course became the Eastern Express. 

Whether the potentiality of agents to divert their 



- 
advertising from the Wentworth Cour~er supports the conclusion 

that the respondents did not have a substantial degree of market 

power before the commencement of the cutting of advertising rates 

for the Wentworth Courier need not be decided because the 

potentiality had become a reality by then; and that is the time 

when it is necessary to decide-whether the respon&nts had the 

requisite degree of market power and commenced to take advantage 

of it for a purpose proscribed by S. 46(1). Although the 

potentiality existed before the commencement of price cutting by 

the respondents, it could have been reallzed in many ways 

including the particular form which it took in fact, and it is 

not posslble, in our oplnlon, to say, before the formation of the 

comblnatlon of real estate agents in this case, whether the 

potentlallty to dlvert advertising from the Wentworth Courler 

would have been llkely to have assumed any particular form 

Indeed, what actually happened, though one of the posslble 

manlfestatlons of the potentiality, would not, we thlnk, have 

been regarded as llkely, posslble though it undoubtedly was. 

From at least November 1988 onwards the respondents did not 

have a substantial degree of market power in the relevant market. 

The real estate agents in the eastern suburbs who were the major 

real estate advertisers with the Wentworth Courier had entered 

into an arrangement to place significant levels of their 

advertising with the Eastern Express and not the Wentworth 

Courier. The reduction in the advertising revenue of the 

Wentworth Courier from the twenty-three listed agents who are now 



shareholders of the appellant in the first year of the 

publication of the Eastern Express from $ 4 , 4 0 0 , 1 9 3  in the 

previous year to $676,676 graphically illustrates the effect of 

the arrangement, in which the quota system and shareholding 

arrangement of the appellant was critical. The practical effect 

of the arrangement, as found byTis Honour (at 4 2 3 - 4 2 4 )  was that, 

due to the commitment of the estate agents who were shareholders 

in the appellant to place advertising in the Eastern Express, a 

large proportion of the available custom in the market was tied 

to the one real competitor of the Wentworth Courler, namely, the 

Eastern Express. Also, because those shareholders could 

substantially influence the placrng of advertisements by their 

cllent vendors, a further large proportion of the available 

custom was tied or likely to be directed to the Eastern Express. 

As mentioned earlrer, market power is concerned with power 

whlch enables a corporation to behave ~ndependently of 

competltlon and of the competitive forces in a competitive 

market. To what extent is it rational or possible for new 

entrants to enter the relevant market? Thrs is the prrmary 

conslderatlon in determining market power. The customers of the 

respondents upon whom their revenue from the Wentworth Courier 

depended were the limlted number of real estate agents carrying 

on buslness in the eastern suburbs, the same people who had the 

potential to join together and form a rival newspaper with power 
I 

to thereby extinguish or reduce the revenue of the respondents 

from the Wentworth Courier. They were the very people who 



through their "A" class shareholding in the appellant were 

potential new entrants to enter the market. This is precisely 

what they did. It is therefore not rational to say that new 

entrants were unable to enter the market and participate in it. 

Another factor to be taEn into account in=identifying 

market power is "the ability of a firm to raise prices above the 

supply cost without rivals taking away customers in due time, 

supply costs being the minimum costs an efficient firm would 

incur in producing a product" (Queensland W ~ r e  at 188). The 

respondents did not have this ability or power. 

Did the respondents have the power to raise advertising 

rates for the Wentworth Courier by restricting output in a 

sustainable manner (Queensland Wire at 2 0 0 ) ?  The answer must be 

that they did not. 

Whatever market power the respondents may have enjoyed 

before arrangements were in place which led in due course to the 

publication of the Eastern Express because of the quota and 

shareholding arrangement of the appellant introduced in 1989, the 

Wentworth Courier did not enjoy a substantial degree of market 

power and could not determine its advertising rates irrespective 

of the actions of its competitor (the Eastern Express) and it 

could not act independently of it. A significant matter is that 

the Wentworth Courier faced strong competition from the Eastern 

Express and the advertising space in the latter was being offered 
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at prices significantly below those offered by the Wentworth ! 
1- 

Courier. 
I 

,. ; 

If a corporation has a substantial degree of power in the :. . 
1. 

relevant market the questlon then arises whether the corporation , .  
I . ,  

has taken advantage of that Tower for one or dther of the 

I purposes proscribed by S. 46(l)(a), (b) or (c). It is 

1, 
permissible to infer the relevant purpose under S. 46 (S. 46(7)). ! 

I -  
Further, a corporation shall be deemed to have engaged in conduct i 

i 

i for a particular purpose if it engaged in conduct for purposes 

that included that purpose, and that purpose is a substantial 

purpose (S. 4F(b)). The determination of purpose for the 

operation of S. 46 is to be ascertained subjectively, in the 

sense that what is to be ascertained 1s the intent of the 

corporation engaging in the relevant conduct; see Hughes v 

Western Australian Cricket Association per Toohey J. at 37-8; 

Queensland Wire per Toohey J. at 214; ASX Operations at 474-5; 

Tillman Butcheries Pty Ltd at 349 and Dohrling at 80. "Purpose" 

In S. 46 is not concerned directly with the effect of conduct, I 
i 

but wlth "purpose" in the sense of motivation and reason, 
L 
C 

although, as mentioned earlier, purpose may be inferred from L ,~ 

conduct; see Hughes v Western Australian Cricket Assoclation per 
i 
.;. 

Toohey J. at 37-8. ! 
i 
! 
! 

Alleqed Contravention of S. 46 
i 

The conclusion we have reached that from at least November ! ,  

1988 onwards ESN did not have a substantial degree of market 
I 
I .I 
I 
I 



power in the relevant market means that the question of whether 

ESN engaged in the activity prohibited by S. 46  (l) (a) did not 

properly arise before the primary Judge. 

We heard full argument upon the challenge by the appellant 

to the findings of his Honour uion this question. revertheless, 

there is a conceptual difficulty in our expressing any concluded 

vlews upon this branch of the case because both the findings of 

the prlmary Judge upon the question of misuse of market power and 

the criticism by the appellant of those flndings are poslted upon 

the existence of a substantial degree of power in the relevant 

market, contrary, as we have held, to the fact. 

However, in the circumstances of this appeal, we should 

brlefly state what our position would have been had we concluded 

that at the relevant time there did exist the relevant 

substantial degree of market power. 

The prlmary Judge sald (at 4 0 6 )  that it was necessary for 

Eastern Express to establish that the conduct complained of, the 

cutting of advertisement prices by ESN with little conslderatlon 

of the flnanclal effect of those cuts, was conduct undertaken for 

the purpose of ellmlnating or substantially damaging Eastern 

Express, wlthin the meaning of S. 46  (l) (a). His Honour held that 

ESN had been presented with "a dire threat" (at 408) and that the 

steps taken by ESN were reactions to the predicament in which the 

partnership found itself, such that the price cuts were not 



dictated "by anything other than a perception that they were 

necessary to defend Wentwor th  C o u r i e r  and ESN's commercial 

interests". 

The appellant submitted that his Honour reached this 

conclusion without considering-whether the price cuis were made 

for purposes which, in the sense of S. 4F, included as a 

substantial purpose one of the proscribed purposes. We would not 

accept that submission. The primary Judge was well seized of the 

slgnlficance of S. 4F, as is apparent from the terms in which he 

framed the ultimate issue before him, terms which controlled his 

Honour's later treatment of subsidiary issues. The passage in 

questlon (at 406) 1s as follows: 

" I  a l s o  a p p r e c i a t e  t h a t  i t  i s  n o t  n e c e s s a r y  
t h a t  the purpose  o f  ESN be c o n f i n e d  t o  a  
p r o s c r i b e d  purpose .  S e c t l o n  4P (b)  o f  t h e  
A c t  p r o v i d e s  t h a t  a  per son  s h a l l  be deemed 
t o  h a v e  engaged i n  c o n d u c t  for a p a r t i c u l a r  
purpose  i f  t h a t  per son  engaged i n  the 
c o n d u c t  f o r  purposes  t h a t  i n c l u d e d  t h a t  
purpose  and t h a t  purpose  was a s u b s t a n t i a l  
purpose .  N o n e t h e l e s s ,  L t i s  n e c e s s a r y  f o r  
t h e  a p p l i c a n t  t o  e s t a b l i s h  t h a t  t h e  c o n d u c t  
complained o f ,  t h e  c u t t i n g  o f  a d v e r t i s e m e n t  
p r l c e s  by ESN w i t h  l l t t l e  c o n s i d e r a t i o n  o f  
t h e  financial e f f e c t  o f  t h o s e  c u t s ,  was 
c o n d u c t  u n d e r t a k e n  f o r  t h e  purpose  o f  
e l i m i n a t i n g  or s u b s t a n t i a l l y  d a m a g ~ n g  
E a s t e r n  E x p r e s s .  As  a  m a t t e r  o f  l o g i c ,  the 
p o s s i b i l i t y  exlsts  t h a t  t h e  p r i c e s  were  c u t  
for o t h e r  p u r p o s e s ,  a l t h o u g h  the d e c i s i o n  
was made w i t h  less c a l c u l a t i o n  t h a n  m i g h t  
o t h e r w i s e  h a v e  b e e n  the c a s e  b e c a u s e  ESN 
management was aware o f  the p a r t n e r s h i p ' s  
m a r k e t  s t r e n g t h  and other r e s o u r c e s .  " 

We turn to the next head of criticism by the appellant of 



the judgment. 

HIS Honour pointed out (at 407) that predatory pricing may 

be established in one of a number of ways, by "express 

admission", by inference from facts other than the extent of the 

price cuts themselves, or by anilysis of the effect-of the prlce 

cuts, glving rise to an ~nference as to the purpose behind then 

adoptlon . 

After considering the evidence, his Honour concluded that 

it dld not include any express admission of a proscribed purpose. 

Before us, the appellant criticised that finding. In particular, 

lt was sald that hls Honour gave no consideration or insufficient 

conslderatlon to what were put forward as contemporaneous 

declarations by ESN or its officers as to the purpose of ESN. 

Counsel for the appellant referred us, in particular, to four 

matters. 

The flrst and second matters arise from the minutes of two 
t :  
1 : ' : 

meetlngs of the "board of dlrect~on" of the partnership. The I .  ! . 
l 

meetings were held on 22 December 1989, and 5 February 1990. At 

the December meeting, there was discussion of the competition to 
i - 
l t 

commence in February wlth the appearance of the rival newspaper. , I :; 
The following passage appears in the minutes: 

.. 
I ' 

"Real estate rates w ~ l l  be slashed with one 
free page for every two pages booked. " 



I n  t h e  minutes f o r  t h e  meeting of 5 February 1990, he ld  s h o r t l y  

a f t e r  t h e  appearance of t h e  f i r s t  i s s u e  of t h e  Eas t e rn  Express,  

t h e  fol lowing appears :  

"Over twenty o f  t h e  sha reho lde r s  a r e  r e a l  
e s t a t e  a g e n t s  who used t o  support Wentworth 
Cour ie r .  A l l  p o s s i b m  steps a r e  b e i n g  taEen 
and w i l l  be  taken t o  restrict its s h a r e  of 
t h e  market .  " 

Thi rd ly ,  counse l  r e f e r r e d  t o  t h e  i n t e r v i e w  given by Mr John 

Hannan t o  a  j o u r n a l i s t ,  Mr Tony B u r r e t t ,  i n  January 1990. We 

have desc r ibed  t h i s  i n  some d e t a i l  e a r l i e r  i n  t h e s e  reasons .  I t  

w l l l  be r e c a l l e d  t h a t  h i s  Honour l e f t  open t h e  i s s u e  whether M r  
- 

Hannan i n  f a c t  s a i d  t h a t  t h e  winner o f  t h e  b a t t l e  would be t h e  

su rv rvo r  of extended r a t e  c u t t i n g .  

Four th ly ,  on 13  June 1 9 9 0 ,  t h e r e  appeared t h e  magazine 

ln te rv lew glven by t h e  f o u r t h  respondent ,  M r  John F a l r f a x ,  t h e  

m a t e r l a l  p o r t l o n  of which has been s e t  o u t  e a r l i e r  i n  t h e s e  

reasons .  In  a d d l t l o n  t o  t h e  passages t h e r e  set o u t ,  it i s  t o  be 

noted t h a t  they  were preceded by t h e  following s ta tement  

a t t r i b u t e d  t o  M r  Fa i r f ax :  

"However, when you a r e  f i g h t i n g  ano the r  
p r o p r i e t o r  who happens a l s o  t o  be  your  
c l l e n t ,  i n  t h e  form o f  t h e  r e a l  agents ,  i t ' s  
a  sensitive i s s u e .  It has  d i s t r e s s e d  them, 
b u t  w e  on t h e  o t h e r  hand f i n d  i t  unusual 
t h a t  t h e  r e a l  e s t a t e  a g e n t s  want t o  become 
p u b l i s h e r s .  " 



That statement, if anything, serves to underscore the conclusion 

we have reached on the question of market power. However, 

counsel for the appellant fixed upon other statements to the 

effect that the Wentworth Courier was charging advertising rates 

which it really could not afford, that it was a bigger company 

which could "take it on the nosp, and that there was' a "discount 

war" going on and that the Wentworth Courier could last longer. 

The primary Judge found (at 407) that the evidence did not 

lnclude what he called "any express admission of a proscribed 

purpose". The appellant challenges that finding. 

As a general proposition, an informal admisslon as to a 

matter of fact, by words or conduct which is made by a party or 

a prlvy, is admissible evidence against that party of the truth 

of its contents. The complexity of the construction given In the 

case law to the ordlnary words of S. 46 must mean, at the very 

least, that in this area what is tendered as an express admisslon 

1s llkely to be a statement as to matters of mlxed law and fact, 

rather than slmply of fact. In the case of alleged 

contraventions of S. 52 of the Act, admissions by a trader in the 

course of cross-examination that his conduct was "misleading" and 

"deceptive" cannot be relied upon to usurp the task of the Court 

to judge the legal quality of that conduct: Rhone-Poulenc 

Agrochimle SA v UIM Chemical Services Pty Ltd (1986) 12 FCR 477 

at 487-8, 504. 



- 
It is unsettled whether admissions may be made of matters 

of mixed law and fact: Grey v Australian Motorists & General 

Insurance Co. Pty Limited [l9761 1 NSWLR 669 at 675, 684-5; Jones 

v Sutherland Shire Council [l9791 2 NSWLR 206 at 231.  In the 

flrst of these cases, Glass J.A. described various decisions 

accepting admissions by a party-as to questions of miixed law and 

fact as havlng been given with no regard to principle. In hls 

vlew, when a standard, measure or capacity is fixed by law, a 

party cannot be asked to admit a conclusion depending upon the 

legal standard; however, the witness may be asked to admit facts 

from whlch the conclusion of law may be drawn by the Court. 

In our vlew, that is how the pieces of evidence in Issue 

here should be considered, the question belng whether the 

statements provide material from wh~ch hls Honour should have 

drawn a conclusion as to predatory purpose for the purposes of 

S. 46. In any event, the materials with which we are deallng 

were recelved lnto evldence and to that no challenge was made 

before us. 

But the reception ~ n t o  evidence of an alleged admission must 

be dlstlngulshed from the sufficiency of that evldence to 

establish or support an affirmative conclusion in favour of the 

party who tenders it and bears the relevant onus of proof. It 

does not follow that because the evidence of the various 

statements in question here was admissible this is enough to 

prove the issue of predatory purpose. The probative force of the 



statements must be determined with regard to the circumstances 

in which they were made: L u s t r e  Hosiery L i m i t e d  v York  (1935) 54 

CLR 134 at 138-9, 143-4; Stone and Wells " E v i d e n c e ,  I t s  History 

and P o l i c i e s " ,  1991, pp. 329-331. 

The four matters to which-we have referred ab%ve, the two 

sets of minutes and the interviews with Mr Hannan and Mr Fairfax, 

must be considered in the light of the events we have described 

In detall earlier in these reasons. In that setting, we would 

characterize them, whether considered individually or taken 

collect~vely, at best, as relevant rather than compelling 

evldence upon the issue of proscribed purpose. In particular, - 
accepting that Mr Hannan made to the journalist all the 

statements attributed to him, the bellicose imagery employed in 

both lntervlews 1s more lndlcative of swagger, braaaadocio and 

the presentation of a "strong" image to readers of the magazlnec 

In question, than of the existence of a purpose proscribed by S. 

46. 

Hls Honour also rejected the submission that the nature, 

extent and effect of the price cuts themselves gave rlse to an 

inference as to the purpose behind their adoption. He held that 

a charge of contravention of S. 46 by conduct amounting to 

"predatory priclng" must be related to the costs incurred by the 

price cutter (at 413). The primary Judge referred to the 

allegation in the Amended Statement of Claim (para. 30) that ESN 

had reduced the prlces charged by the Wentworth C o u r i e r  for the 



publication of advertisements to prices less than the cost to ESN 

of providing that service, or to prices equivalent to that cost 

or to a price which returned to them a lesser profit than was 

received before the reductions in prices. His Honour then found 

(at 4 1 6 )  that in seeking to make out its case against ESN on this 

issue, E a s t e r n  E x p r e s s  had serected the measure Ff cost most 

likely to demonstrate unprofitable trading by ESN, but had 

succeeded only in showing that the price cuts did not make the 

W e n t w o r t h  C o u r i e r  unprofitable. His Honour continued (at 4 1 6 ) :  

"There b e i n g  n o t h l n g  else t o  s u p p o r t  a 
f i n d i n g  t h a t  the  c o n d u c t  o f  ESN was  t a k e n  
for  the p u r p o s e  o f  d a m a g i n g  or e l i m i n a t i n g  
' E a s t e r n  E x p r e s s '  a s  a c o m p e t i t o r ,  the S .  46  
c l a i m  m u s t  f a i l .  " 

The prlmary Judge noted (at 411) that in earlier declslons 

ln thls Court, V ~ c t o r i a n  Egg M a r k e t i n g  Board  v Parkwood E g g s  P t y  

Limited ( 1 9 7 8 )  3 3  FLR 2 9 4  and T r a d e  P r a c t i c e s  Commission v CSGP 

and F a r m e r s  L l m l  t e d  ( 1 9 8 0 )  53 FLR 135, in which predatory prlcing 

had been ln question, there had been no need to consider what 

degree of prlce cutting was lndlcatlve of predation. However, 

hls Honour referred to various Un~ted States authorities as 

lndlcating that for the purposes of the antitrust legislation of 

that country it is lnherent in the notion of a "predatory price" 

that it is below cost, and that the measure of "cost" most 

commonly adopted in the United States decisions appears to be 

"average variable cost", rather than "average total cost" or 

"marginal cost". He observed that E a s t e r n  E x p r e s s  had chosen to 



- 
carry out an analysis of the Wentworth Courier's average total 

costs, including its share of fixed costs, but that any of the 

measures of "cost" adopted in the United States would necessarily 

have produced a result even less favourable to the case put by 

Eastern Express. 

- 
Eastern Express submitted that his Honour fell into error 

in treating as fatal to its claim its fallure to establish that 

the price cuts resulted in the production of the Wentworth 

Courier at a loss. On the other hand, the respondents submitted 

that, "as a general rule" the Court should not regard pricing 

conduct which still involves the making of profits, albeit at a 

reduced level, as indicative of conduct proscribed by s 46. 

Reference was made by both parties, as it had been by the primary 

Judge, to a range of United States decisions. 

In vlew of the conclusions we reached earller in these 

reasons, it is unnecessary to rule upon these rival contentions. 

However, we would observe that the expression "predatory prlclng" 

1s not a statutory expression in this country, nor, it would 

appear, ln the United States. Caution is required in translating 

Unlted States judgments, whlch place glosses upon the text of the 

United States antitrust laws, to the interpretation of the 

Australian law. Our law evinces a somewhat different approach 

to legislative drafting. 



In delivering the judgment of the majority of the Supreme 

Court of the United States in Cargill, Inc. v Monfort of 

Colorado, Inc. 479 US 104 at 117-8 (1986) Brennan J. observed 

that most commentators reserved the term "predatory pricing" for 

prlcing below some measure of cost, although they differed on the 
I 

-. 
appropriate measure. He also Faid: 

"Predatory pricing may be defined as pricing 
below an appropriate measure of cost for the 
purpose of eliminating competitors in the 
short run and reducing competition in the 
long run. It is a practice that harms both 
competitors and competition. In contrast to 
price cuttlng a~med simply at increasing 
market share, predatory pricing has as its 
aim the elim~nation of competition. 
Predatory prlclng is as a practice 'inimical 
to the purposes of [the ant~trust] laws,' 
Brunswick, 429 U.S. at 488, and one capable 
of lnfllctlng antitrust injury. " 

It is to be recalled that the primary operation of S. 2 of 

the Sherman Act is to create a serious felony. The provisions 

of S. 2 have been interpreted in such a way that in order to 

contravene the sectlon the monopolist must have both the power 

to rnonopollse and the intent to do so. Further, putting to one 

s ~ d e  cases in whlch equitable relief is sought, the issue of 

predatory lntent will be for a jury. The result of the 

authorities appears to be that predatory intent may be lnferred 

from below-cost prices. That inferred predatory intent bears 

upon the likelihood of injury to competition and is evidence to 

go to the jury on that issue: Utah Pie Co. v Continental Baking 

Co. 386 U.S. 685 at 702-3 (1967). Matters were then taken 



further by a line of authorities which distinguished a 

competitive price from a predatory price by adopting a standard 

of "marginal cost" which applied on a basis. The 

authorities applying this standard and the more recent 

authorities expressing reluctanceto rely solely on marginal cost 

or average variable cost and sf=iting a preference f6r a "rule of 

reason" are discussed in MS Nagarajan's article "The Regulation 

of Predatory Pricing Within Section 46 of the Trade Practices Act 

1974" (1990) 18 ABLR 292 at 307-312. Professors Areeda and 

Caplow ( "Anti trust Analysis, Problems, Text, Cases", 4th Ed. , 
1988, para. 327) refer to the many complications, in many 

contexts, raised by the overwhelming "outpouring of academic 

commentary and judicial decisions on predatory pricing". 

An lllustratlon is provided by Barry Wrlght Corp. v ITT 

Grlnnell Corp. 724 F 2d 227 (1st Circ.) (1983). Section 2 of the 

Sherman A c t  is dlrected in its terms agalnst monopolisation (and 

conspiracies to monopollze) any part of interstate or foreign 

trade and commerce. In the case in question, Paciflc Sclentlfic 

Company ("Paclflc") had agreed with Grinnell to sell its product 

(shock absorbers used in building plpe systems for nuclear power 

plants, and known as "mechanical snubbers") to Grinnell at a 

specially low prlce, which still remained above total cost. The 

monopoly power of Pacific in the relevant market was conceded. 

The issue was whether Paclfic maintained that monopoly position 

against the threat of Barry's entry, by "improper" means. A 

practice or means is relevantly "improper", on the authorities, 



if "exclusionary". That ten, as used in the authorities, 

identifies conduct, "other than competition on the merits or 

restraints reasonably 'necessary' to competition on the merits, 

that reasonably appear capable of making a significant 

contribution to creating or maintaining monopoly power": Areeda 
- 

and Turner, "Antitrust Law", m. 3, 5626~ (1978). 

In the instant case, Barry pointed to what it alleged was 

"predatory priclng" by Pacific in dealings with Grinnell as 

show~ng that Pacific acted in an "exclusionary manner" agalnst 

lt. It then became necessary to determine whether pricing might 

be "predatory" even though prices remained above total cost. 

Barry asserted that it might be so. The Court of Appeals, whllst 

acknowledging the existence of contrary dec~sions in other 

Clrcults (e.g. Transamerlca Computer Co. v International Bus~ness 

Mach~nes Corp. 698 F 2d 1377 (9th Clrc.) (1983)), afflrmed the 

D~strlct Court flndlng agalnst Barry. Breyer C.J. observed (at 

234) that wh~lst technical economic dlscusslon helps to inform 

the antitrust laws, those laws could not precisely repl~cate the 

sometlnies confllctlng vlews of economists. Rather, hls Honour 

concentrated upon the question of why and to what extent the 

Sherman Act should be read as ever forbidd~ng prlce cutting, 

glven lts object~ve of low price levels in well-functioning 

competitive markets. 

We have devoted some attention to this authority because it 

shows, by way of illustration, that the United States decisions 



as to what is meant by "predatory pricing" are judge made law 

which does not focus directly upon the specific terms of the 

antitrust laws. 

In what appears to be the most recent decision of the 

Supreme Court of the United SGtes upon the subjeEt, Cargill, 

Inc. v Eonfort of Colorado, Inc., supra, the question of 

"predatory priclng" arose in circumstances where the fifth 

largest beef packer in the United States sought to enjoin a 

proposed merger of the second and third largest beef packers. 

It was contended that the merger would violate S. 7 of the 

Clayton Act (as amended in 1950) because, in the terms of S. 7, 

lts effect mlght be substantially to lessen competition or tc 

tend to create a monopoly. Section 16 of the Clayton Act 

entltled a private party to seek injunctive rellef agalnst 

"threatened loss or damage by violation of the antitrust laws". 

Thls somewhat restrlctlve provision may be compared wlth the 

generous terms of S. 80 of the Australian Act. The questlon 

before the Supreme Court of the United States was whether the 

applicant's allegation of a "price-cost squeeze" was not slmply 

one of injury from competition, but was a claim of injury by 

predatory priclng, so that, within the meaning of the decisions 

construing S. 16, there was a threat of injury to the plaintiff 

of the type which the antitrust laws were designed to prevent. 

Essentially, the case was concerned with the existence of 

sufficient standlng for injunctive proceedings under S. 16 of the 

Clayton Act. 



We mention this case further to emphasise that the concept 

of "predatory pricing" appears in various contexts in the United 

States decisions, not all of which have immediate analogues in 

the Trade Practices law of this country. It would be, in our 

vlew, an error to translate ixto the operation o£ S. 46 the 

Unlted States declslons dealing w ~ t h  "predatory pricing" at the 

expense of an independent examination of the Australian 

legislation as it applies to each case. 

A fundamental issue in these cases as they occur in 

Australia is whether the corporation in question used its market 

power for a purpose proscribed by S. 46. The issue will be trled 

by a Judge of the Court sittlng alone. It w ~ l l  be for the Judge 

to declde whether the existence of the proscribed purpose may 

properly be inferred, wlth or without the aid of other evldence, 

from evidence of the conduct of the corporation in relatlon to 

the prlces it charged. No pre-ordalned and fixed categories as 

to the level of prlclng or economlc theory or practlce of costlng 

necessarily controls the drawlng of that inference in any 

particular case. Whether the finding as to purpose which is 

sought against the corporation should be inferred from the 

evldence as to pricing must be judged by considering not only the 

loglc of the matter. The Court must also consider whether 

"general human experience" would be contradicted if the conduct 

whlch occurred were unaccompanied by the purpose sought to be 

proved: Morgan v Babcock & Wilcox Ltd (1929) 43 CLR 163 at 173; 



Director o f  Public Prosecutions v Boardman [l9751 AC 421 at 444. 

There is one further matter upon which we should comment. 

In cases of contravention of S. 46, there may be considerable t ~ 

dlff~culty in framing an appropriate injunction. The matter is 1.. 
l 
I 

discussed by Brennan J. in n c t o r i a n  Egg Market-ing Board v ! .  

Parkwood Eggs Pty Limited (1978) 33 FLR 294 at 315-6, with 
i , '  
i.. 
I - 

part~cular reference to interlocutory injunctions. In its Notlce 1- 
i , 

of Appeal Eastern Express seeks an order: I 
! 
l .  

1.. 
" [Tjhat the first second and third 
Respondents be restrained from, whether b y  
themselves, t h e i r  servants, t h e l r  agents or  
otherwise, i n  trade or commerce, charging a 
prlce for  the provision of  the  service of 
the publication o f  advertlsements ( " t h e  
serv lce")  i n  the  Wentworth Courier: 

( I )  l e s s  than the cost  t o  them o f  providing 
the service i n  the  Wentworth Courier; 

(11 )  the equivalent t o  the costs  t o  them o f  
provld~ng the servlce i n  the Wentworth 
Courler; or 

( 1 1 1 )  whlch returns t o  them l e s s  pro f i t s  than a 
percentage return determined bv  the  Court. " 
[Ernphas~s suppl~ed]. 

This Court should be vigilant to ensure that sits jurisdiction IS I 

1 1  
not lnvoked to interfere with normal and legitimate competitive I t- ' 
prlcing actlvltles in the relevant market under the guise that 1: I '  
such actlvltles are predatory. The respondents submitted that, I 

1 :  
in the context of the particular circumstances of this case, I 
particularly when consideration was given to the relief cla~med 

l 
I 

in the Notice of Appeal, there would be considerable difficulties 

l 



in formulating appropriate orders to prohibit the alleged 

contravention of S. 46. Counsel submitted that, in substance, 

the Court was being asked to interfere with normal and legitimate 

price competition. In the light of our earlier findings, it is 

not necessary further to consider this submission; it is 

sufficient to say that we see znsiderable force in it. 

We would dismiss the appeal with costs. 

I certify that this and the 
preceding sixty-six (66) pages 
are a true copy of the reasons 
for judgment herein of the 
Honourable Mr. Justice Lockhart. 

- 

\ , ,  c - Associate L , J ~ , - ~ ~ ~ ,  /cL< L ' .  : -. 
W: 2  April 1 9 9 2  
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REASONS FOR JUDGMENT 

BEAUMONT J. 

I have had the benefit of reading the reasons of 

Lockhart and Gummow JJ. In my opinion, it has not been shown 



2. 

that the ESN partnership had, at any material t~me, a 

substantial degree of power in-a relevant market. As Lockhart 

and Gummow JJ. point out, there were no significant barriers 

to entry into the market, at least so far as concerned the 

local real estate agents. Once the agents decided to join 

together to compete agalnst ESN, it became apparent that, in 

fact, ESN had no substantial degree of power in thk-s market. 

For that reason alone, I would have dismissed the application 

and it must follow, I think, that the appeal cannot succeed. 

I would add that even if a contravention of s .46(1) 

had been established, I would need to be convinced that the 

specific relief sought by the appellant was appropriate. 

Although the Court has a wlde discretion wlth respect to the 

form of the relief it may grant, it is difficult to justify 

the grant of an injunction which in substance, if not in form, 

1s mandazory and seeks to regulate on-golng commercial 

transactions in very speclflc terms. There are obvlous 

practical difflcultles and objections ln principle involved 

here, especially if the Court were required to supervise ESN's 

buslness activities on a continuous basls. This is not to say 

that, if there were a contravention, no relief should be 

granted. 

As Lockhart and Gummow JJ. also point out, there was 

raised in argument before us, for the first time, the 

possibility that, as a preliminary objection, s.46(1) could 

not apply here because ESN was a partnership consisting of 



3. 

more than one corporation. On behalf of ESN the submlsslon 

was put to us that s.46(1) applied only to the case of a 

single corporation exercising a substantial degree of market 

power. Since I have come to the conclusion that the ESN 

partnership did not, in any event, have a substantial degree 

of market power, it is not necessary for me to express a flnal 

vlew on this question. It may b u n e  thing to construe s.46(1) 

so as not to permit the aggregation of market power exercised 

by separate bodies in distinct buslness activities; lt may be 

another thlng to hold that the exercise of market power by 

several corporations in joint actlvltles, as here in a 

partnership, falls outslde s.46(1). My tentative vlew 1s that 

s.46(1) is not capable of application to the several dlstinct 

actlvltles in the former example, at least lnthe absence of 

concerted actlon by the corporate players. But I am 

provlslonally of the oplnlon that s.46(1) was capable of 

appllcatlon in the latter example, by reason of the jolnt 

cnaracter of the actlvltles of the corporations actlng 

together through the vehlcle of thelr partnership. In thls 

speclal context, I am lnclined to thlnk that the provlslons of 

s.23(b) of the Acts Inter~retation Act could operate. 

I certliy that thls and the 
preceding two pages are a 
true copy of the Reasons 
for Judgment herein of his 
Honour Mr Justice Beaumont. 

Assoclate , 
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