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ORDERS
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	[bookmark: Parties]BETWEEN:
	[bookmark: Applicant]AUSTRALIAN COMPETITION AND CONSUMER COMMISSION
Applicant


	AND:
	[bookmark: Respondent]TASMANIAN PORTS CORPORATION PTY LTD
Respondent
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	[bookmark: JudgeText]ORDER MADE BY:
	[bookmark: Judge]DAVIES J

	DATE OF ORDER:
	4 MAY 2021




THE COURT NOTES THAT: 
In order to resolve the issues between the Applicant and the Respondent without a lengthy and expensive proceeding, the Respondent: 
consents to the orders contained in this proposed minute of order; and 
has agreed to provide an undertaking to the Applicant pursuant to section 87B of the Competition and Consumer Act 2010 (Cth), in the terms of the Annexure to these orders.
THE COURT DECLARES THAT: 
Pursuant to section 21 of the Federal Court of Australia Act 1976 (Cth), the Respondent contravened section 46(1) of the Competition and Consumer Act 2010 (Cth) by engaging in conduct, between 6 November 2017 and 1 July 2019, in response to the entry or attempted entry of Engage Marine Tasmania Pty Ltd (Engage Marine) as a competitor, that had the likely effect of substantially lessening competition in the markets for towage and pilotage services in Northern Tasmania, by maintaining to Grange Resources Limited (Grange) that Grange was required to pay a new “marine precinct tonnage charge” (MPTC) for vessels calling at Port Latta, in circumstances where:
(1) the Respondent first sought the MPTC from Grange after Grange had notified the Respondent that it would cease acquiring marine services from the Respondent at Port Latta and begin acquiring those services from Engage Marine;
(2) there was a real commercial likelihood if Grange agreed to pay the MPTC that this would have the effect of raising Grange’s future costs of acquiring services from Engage Marine compared with if there had been no MPTC;
(3) the Respondent did not, without Grange’s agreement, have a legal right to require Grange to pay the charge; and
(4) the Respondent sought to impose the MPTC without having conducted a full assessment of the costs to the Respondent of providing the services that the Respondent would need to provide at Port Latta in order to perform the responsibilities imposed on the Respondent under the Deed dated 10 January 2014 between the Respondent, the Marine and Safety Authority and the Crown in right of the State of Tasmania.
THE COURT ORDERS THAT:
The Respondent pay the Applicant, within 30 days of the date of this order, a contribution to the Applicant’s costs of and incidental to this proceeding fixed in the sum of $200,000. 
The proceedings otherwise be dismissed.






[bookmark: OrdersStatement]Note:	Entry of orders is dealt with in Rule 39.32 of the Federal Court Rules 2011.
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[bookmark: ReasonsPage]REASONS FOR JUDGMENT
DAVIES J:
On 4 May 2021 I made orders in this proceeding in accordance with the proposed minute of order provided by the parties.  These are my reasons for making those orders.
Background
The Respondent (TasPorts) is a State owned company which provides marine services at 11 ports in Tasmania, including towage and pilotage services and various functions it is engaged to perform under a deed between TasPorts, Marine and Safety Authority and the Crown in the right of the State of Tasmania (the MAST Deed).  Its revenue is derived primarily from charges to port users and other customers and from the lease of its assets.  
For a number of years prior to 1 July 2018, TasPorts was the sole provider of marine services at major ports in Tasmania, including Port Latta.  Port Latta is privately owned and operated by Grange Resources Limited (Grange Resources) and TasPorts provided towage, pilotage and other marine services to Grange Resources under an agreement titled the Port Latta Services Agreement.  From late 2016, Grange Resources and TasPorts were in negotiations for TasPorts to continue supplying Grange Resources with towage and pilotage services (among other services) at Port Latta after the initial expiry date of the Port Latta Services Agreement, however, in August 2017, Grange Resources advised TasPorts that it had decided not to continue negotiations and, instead, to obtain towage and pilotage services (among other services) from another port services provider, Engage Marine Pty Ltd (Engage Marine).  
On 31 October 2017, TasPorts advised Grange Resources that it would need to pay a “Marine Precinct Tonnage Charge” (tonnage charge) for vessels calling at Port Latta after the expiry of the Port Latta Services Agreement.  TasPorts had previously not imposed such a charge on Grange Resources.  TasPorts represented to Grange Resources that the tonnage charge was payable for the performance by TasPorts of its regulatory responsibilities to the State of Tasmania under the MAST Deed, however it neither conducted a full assessment of its costs of performing those responsibilities at Port Latta nor had the legal right to require Grange Resources to pay that tonnage charge (without Grange Resources’ agreement, which it did not have).  Grange Resources disputed TasPorts’ entitlement to the charge and TasPorts subsequently offered a reduced tonnage charge for a fixed period.  Although in July 2018, TasPorts began invoicing Grange Resources for the tonnage charge, Grange Resources did not pay the invoiced amount.  
On 15 July 2019, the Australian Competition and Consumer Commission (ACCC) notified TasPorts that it was investigating allegations of anti‑competitive conduct.  Following that notification, TasPorts agreed to not impose the charge without providing 30 days’ notice to the ACCC and has not, since then, taken any steps to charge a tonnage charge for vessels that enter Port Latta.
The ACCC commenced this proceeding in 2019 seeking declarations of contravention of s 46(1) of the Competition and Consumer Act 2010 (Cth) (Competition and Consumer Act) by TasPorts, pecuniary penalties pursuant to s 76(1) of the Competition and Consumer Act and injunctive relief pursuant to s 80 of the Competition and Consumer Act.  The parties agreed to resolve the proceeding and jointly filed the following documents:
a statement of agreed facts and admissions made by TasPorts; 
a proposed minute of order setting out the relief which the parties submitted was appropriate; 
[bookmark: _GoBack]submissions on the proposed minute of order; and
an undertaking given by TasPorts to the ACCC under s 87B of the Competition and Consumer Act.
The statement of agreed facts is Annexure 1 to these reasons.  On the basis of the facts and matters set out, TasPorts has admitted that between 6 November 2017 and 1 July 2019 (the relevant period), it engaged in the following conduct in contravention of s 46(1) of the Competition and Consumer Act: specifically in response to the entry or attempted entry of Engage Marine as a competitor, TasPorts maintained to Grange Resources that Grange Resources was required to pay a new charge (referred to as the “MPTC” in the agreed statement of facts) for vessels calling at Port Latta, in circumstances where:
TasPorts first sought the charge from Grange Resources after Grange Resources had notified TasPorts that it would cease acquiring marine services from TasPorts at Port Latta and begin acquiring those services from Engage Marine;
TasPorts did not, without Grange Resources’ agreement, have a legal right to require Grange Resources to pay the charge;
TasPorts sought to impose the charge without having conducted a full assessment of its costs of providing the services that it would need to provide at Port Latta in order to perform the responsibilities imposed on it under the MAST Deed; and
there was a real commercial likelihood if Grange Resources agreed to pay the charge that this would have the effect of raising Grange Resources’ future costs of acquiring services from Engage Marine, compared with if there had been no charge.
TasPorts has admitted, for the purposes of this proceeding, that this conduct was likely to have the effect of substantially lessening competition in the markets for towage and pilotage services in Northern Tasmania.
The parties agreed on the following orders:
a declaration pursuant to s 21 of the Federal Court of Australia Act 1976 (Cth) (FCA Act) in the terms of the declaratory order now made; 
an order that TasPorts pay to the ACCC, within 30 days of the date of the order, a contribution to the ACCC’s costs of and incidental to this proceeding fixed in the sum of $200,000; and
the proceedings otherwise be dismissed.
The ACCC did not press for a pecuniary penalty against Tasmanian Ports, nor injunctive relief.
Part of the settlement reached between the parties involved TasPorts agreeing to offer the ACCC an undertaking under s 87B of the Competition and Consumer Act.  TasPorts has since executed that undertaking.  
Legislative Framework
Section 46(1) of the Competition and Consumer Act (in its current form) provides:
Misuse of market power
(1) 	A corporation that has a substantial degree of power in a market must not engage in conduct that has the purpose, or has or is likely to have the effect, of substantially lessening competition in:
(a)  	that market; or
(b)  	any other market in which that corporation, or a body corporate that is related to that corporation:
(i)  	supplies goods or services, or is likely to supply goods or services; or
(ii)  	supplies goods or services, or is likely to supply goods or services, indirectly through one or more other persons; or
(c)  	any other market in which that corporation, or a body corporate that is related to that corporation:
(i)  	acquires goods or services, or is likely to acquire goods or services; or
(ii)  	acquires goods or services, or is likely to acquire goods or services, indirectly through one or more other persons.
Section 46, in its present form, commenced operation on 6 November 2017.  Relevantly, under the provision as it now is, the test focusses on whether the conduct by a corporation with substantial market power has the purpose, effect or likely effect of substantially lessening competition.  Thus, for a corporation to contravene s 46(1), the corporation, relevantly:
must have a substantial degree of power in a market; and
must engage in conduct which, relevantly, is likely to have the effect of substantially lessening competition in that market or another market in which it trades or is likely to trade.
Contravening Conduct
The parties agreed that there are two markets relevant to an assessment of the likely effects of TasPorts’ impugned conduct.  One is the market for towage services in Northern Tasmania (towage market), and the other is the market for pilotage services in Northern Tasmania (pilotage market).  Both markets are apparent from the matters set out in paras 1 to 14 of the statement of agreed facts.  
TasPorts has admitted that during the relevant period, it had a substantial degree of market power in managing and maintaining infrastructure in ports (other than Port Latta) in Northern Tasmania.  This admission is supported by the facts contained in paras 15 to 20 and 23 of the statement of agreed facts and, the court was informed, consistent with the opinion expressed by Dr Williams, the expert economist that the ACCC had proposed to call at trial. 
TasPorts has admitted that its conduct had the “likely effect” of substantially lessening competition in the towage market and the pilotage market.  From 31 October 2017, based on the historical and expected size and number of vessels calling at Port Latta, the tonnage charge would have cost Grange Resources an estimated $940,000 a year.  From 15 December 2017, after TasPorts offered to charge Grange Resources a reduced tonnage for a period of two years, it would have cost Grange Resources about $600,000 a year for those first two years.  In March 2019, TasPorts reduced the amount to approximately $200,000 per annum, based on expected shipping levels.  TasPorts has admitted that had Grange Resources had agreed to pay the tonnage charge, there was a real commercial likelihood that this would have had the effect of raising Grange Resources’ future costs of acquiring services from Engage Marine compared with if there had been no tonnage charge.  
The relevant period of the contravening conduct is between 6 November 2017 and 1 July 2019  by reason that:
the current version of s 46(1) commenced operation on 6 November 2017;
on about 1 July 2019 TasPorts sought to deal directly with shipping lines in relation to port charges for vessels that entered Port Latta and not long after that, following correspondence from the ACCC, TasPorts agreed with the ACCC not to charge any such tonnage charge at Port Latta without first giving the ACCC 30 days’ notice.  Since that time, whilst it waited for the resolution of this proceeding, TasPorts has not taken any steps to charge a tonnage charge for vessels that enter Port Latta.
On the basis of the facts and admissions in the statement of agreed facts, I was satisfied that the agreed declaratory relief is appropriate in the circumstances of this case.   In matters of public interest, declaratory relief would ordinarily be regarded as appropriate, and not lacking any utility, even though other relief is not sought or granted.  In Australian Competition & Consumer Commission v Eurong Beach Resort Ltd [2005] FCA 1134, Kiefel J stated at            [5]-[6]:
Declarations in relation to conduct by competitors in the market would be of general importance. They show that the conduct will not be condoned and serve to educate the public. This submission finds support in the decision of a Full Court in Tobacco Institute of Australia Limited v Australian Federation of Consumer Organisations Inc (1993) 41 FCR 89. Sheppard J (at page 94) considered it appropriate to make declarations that the appellant had engaged in misleading and deceptive conduct as it gave formal effect to the court’s conclusion and the litigation involved the public interest. The latter was especially influential to his Honour’s decision. Hill J put the matter in even stronger terms, (at page 110):
‘There can be little doubt that a declaration might be obtained by a regulatory authority that particular conduct is in breach of a statutory provision, whether or not injunctive relief is appropriate: cf Australian Softwood Forests Pty Ltd v Attorney-General (NSW) (Ex rel Corporate Affairs Commission) (1981) 148 CLR 121 at 125. It has never been suggested that no power exists to grant such declaratory relief merely because the consequence of a declaration is to declare the existence of a wrong. The declaration that an offence has been committed is the concomitant of the non-existence of a right. Semantically, it may be said to be the declaration of a negative right. It is appropriate, in my view, to refer to it as a declaration of right.’
The statement of principle in that case should be followed in cases involving the public interest.
In this case, the declaratory relief serves to record the Court’s disapproval of the contravening conduct; vindicate the ACCC’s claim that TasPorts contravened s 46(1) of the Competition and Consumer Act; and informs the public of TasPorts’ contravening conduct.  There is public benefit in the contravening conduct being clearly identified, as it assists the ACCC to carry out its duties conferred upon it by the Competition and Consumer Act and operates to deter other corporations from contravening Competition and Consumer Act.  There is also a considerable public interest in corporations observing the requirements of the Competition and Consumer Act which warrants the grant of declaratory relief when the Act is breached.
The undertaking that TasPorts has given the ACCC is an important part of the parties’ agreement to seek the proposed declaration jointly.  The undertaking provides that TasPorts will:
charge the tonnage charge only: (1) with Grange Resources’ agreement; (2) where TasPorts is entitled to do so pursuant to legislation and the amount is determined by reference to TasPorts’ costs, unless otherwise specified by the legislation; and (3) where the amount has been determined to be reasonable by an independent expert approved by the ACCC;
offer Engage Marine berth space at Inspection Head on reasonable commercial terms, including making the berth space fit for purpose and charging a reasonable commercial fee for access; 
invest a minimum of $1,000,000 in wharf infrastructure at Inspection Head over five years to mitigate the risk of it becoming unsuitable for berthing tugs; and 
enable port users to book towage services provided by Engage Marine using TasPorts’ port communications system.
I was satisfied that the undertaking is within the power of the ACCC to accept (Australian Competition and Consumer Commission v Woolworths (South Australia) Pty Ltd (2003) 198 ALR 417; [2003] FCA 530 at [44]; Australian Competition and Consumer Commission v Woolworths (South Australia) Pty Ltd [No 2] [2004] FCA 128 at [16]; Australian Competition and Consumer Commission v Coles Supermarket Pty Ltd [2014] FCA 1405 at [10], [123]).  As the settlement in this matter involved the undertaking, it was also appropriate that the undertaking be noted in the orders.
For those reasons, the orders were made.
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Annexure

Undertaking to the Australian Competition and Consumer
Commission

Given under section 87B of the Competition and Consumer Act 2010 (Cth) by Tasmanian Ports
Corporation Pty Limited ACN 114 161 938.

1. Person giving the Undertaking

1.1 This undertaking is given to the Australian Competition and Consumer Commission
(ACCC) by Tasmanian Ports Corporation Pty Limited ACN 114 161 938 (TasPorts),
for the purposes of section 87B of the Competition and Consumer Act 2010 (Cth)
(CCA) (Undertaking).

2. Background

2.1 TasPorts is a corporation owned by the Tasmanian Government. Under the
Tasmanian Ports Corporation Act 2005 (Tas), TasPorts’ principal objectives are to
facilitate trade for the benefit of Tasmania and to operate in accordance with sound
commercial practice.

2.2 TasPorts is responsible for the maintenance and management of, where applicable,
port berths, channels, wharves, landside assets, marine fleets and navigational aids
at eleven sea ports in Tasmania. Under a deed dated 10 January 2014 (Deed)
between TasPorts, Marine and Safety Authority (MAST) and the Crown in right of the
State of Tasmania, TasPorts performs functions in relation to emergency response,
pollution response, navigation aids, the provision of a pilotage service, pilot training
and port communications.

2.3 TasPorts supplies towage and pilotage services in Tasmania and, for a number of
years prior to 1 July 2018, was the sole supplier of those services at the major ports
in Tasmania, including Port Latta.

2.4 Prior to 1 July 2018, TasPorts provided towage, pilotage and other services to
Grange Resources Limited (Grange) at Port Latta. Grange is a publicly-listed mining
company that owns and operates ship loading infrastructure at Port Latta, which it
uses to load vessels with pellets made from iron ore from the Savage River mine,
which is operated by Grange and located in northern Tasmania.

2.5 In August 2017, Grange advised TasPorts that Grange was switching to a new
service provider, Engage Marine Pty Ltd or its related bodies corporate (Engage
Marine), following which TasPorts engaged in various conduct of concern to the
ACCC under s 46(1) of the CCA.

2.6 In particular, on 31 October 2017, TasPorts advised Grange that it would need to pay
a “marine precinct tonnage charge” (MPTC). TasPorts had not previously imposed
such a charge on Grange. Between 6 November 2017 and 1 July 2019, TasPorts
maintained that Grange was required to pay the MPTC in circumstances where:

(a) TasPorts first sought the MPTC from Grange after Grange had notified TasPorts
that it would cease acquiring marine services from TasPorts at Port Latta and
begin acquiring those services from Engage Marine;

(b) there was a real commercial likelihood that if Grange agreed to pay the MPTC
this would have the effect of raising Grange’s future costs of acquiring services
from Engage Marine compared with if there had been no MPTC;
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(c) TasPorts did not, without Grange’s agreement, have a legal right to require
Grange to pay the charge; and

(d) TasPorts sought to impose the MPTC without having conducted a full
assessment of its costs of providing the services that it would need to provide at
Port Latta in order to perform its responsibilities under the Deed.

2.7 On 6 December 2019, the ACCC commenced proceedings against TasPorts in the
Federal Court of Australia (Proceedings), alleging that, by engaging in various
conduct, including the conduct described in clause 2.6 above, TasPorts had engaged
in conduct in contravention of s 46(1) of the CCA.

2.8 TasPorts has agreed with the ACCC to resolve the Proceedings on the basis of the
terms of consent orders to be sought from the Court and, as part of that resolution:

(a) admits that, by engaging in the conduct described in clause 2.6 above, in
response to the entry or attempted entry of Engage Marine as a competitor, it
engaged in conduct that had the likely effect of substantially lessening
competition in the markets for towage and pilotage services in northern
Tasmania, in contravention of s 46(1) of the CCA; and

(b) has offered this Undertaking to the ACCC.

2.9 The objective of this Undertaking is to address the ACCC’s concerns about TasPorts’
conduct described above. The Undertaking aims to achieve this objective by ensuring
that:

(a) charges imposed by TasPorts on Grange on account of or in connection with
TasPorts’ regulatory functions at Port Latta are reasonable and cannot be varied
to discriminate against the use of towage suppliers other than TasPorts at the
port;

(b) Engage Marine has reasonable access to berth space for tug boats in northern
Tasmania on reasonable commercial terms; and

(¢) Engage Marine has access to relevant port communications systems required to
provide towage services in the ports of Burnie, Bell Bay and Devonport in
northern Tasmania.

210 If in doubt, the clauses of this Undertaking are to be interpreted so as to
facilitate the objectives set out at clause 2.9.

. Term of this Undertaking
3.1 This Undertaking comes into effect when:
(a) this Undertaking is executed by TasPorts, and
(b) this Undertaking so executed is accepted by the ACCC
(the Commencement Date).
3.2 This Undertaking will expire on the five year anniversary of the Commencement Date.

3.3 TasPorts may request withdrawal of this Undertaking pursuant to section 87B of the
CCA at any time. This Undertaking is taken to be withdrawn on the date the ACCC
consents in writing to that withdrawal.

. Tonnage charge undertaking

4.1 TasPorts undertakes that it will not:

(a) seek or require payment from Grange or any other person for any “tonnage
charge” (or any other similar charge on account of or in connection with TasPorts’
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functions under the Deed, or any other agreement with MAST) in respect of Port
Latta, unless:

(i) Grange has agreed to pay the charge or has agreed for any other person to
pay the charge; or

(i) the amount of the charge has been determined to be reasonable by an
independent expert approved by the ACCC, having regard to the costs to
TasPorts of providing the services to which the charge relates (including, on
a pro rata basis, costs that relate to more than one port, including Port Latta);
or

(i) TasPorts is entitled, pursuant to legislation, to seek or require the payment of
such a charge where, unless the legislation specifies to the contrary:

(A) the amount is determined by reference to the costs to TasPorts of
providing the services to which the charge relates (including, on a pro rata
basis, costs that relate to more than one port, including Port Latta); and

(B) in the event of a dispute regarding the amount of the charge determined
in accordance with (A) above, the amount of the charge has been
determined to be reasonable by an independent expert approved by the
ACCC, having regard to the costs to TasPorts of providing the services to
which the charge relates (including, on a pro rata basis, costs that relate
to more than one port, including Port Latta); or

(b) vary the amount, or offer to vary the amount, of any tonnage charge (or any other
charge on account of or in connection with TasPorts’ functions under the Deed,
or any other agreement with MAST) payable pursuant to clause 4.1(a) by
reference to the identity of the supplier of towage and/or pilotage services to
Grange at Port Latta.

5. Berthing undertakings

5.1 TasPorts undertakes that within five months of the Commencement Date, TasPorts
will offer Engage Marine a licence to use berth space at the wharf at Inspection Head
which:

(a) will include the following terms (or terms to the same effect), unless otherwise
agreed between TasPorts and Engage Marine:

(i) the licensed space will encompass 80 metres of berth space and associated
wharf infrastructure, sufficient for Engage Marine to berth two tug boats and
will be licensed to Engage Marine for that purpose (Berth Space);

(ii) the licence will be for a period of not less than five years;

(i) payment by Engage Marine of a reasonable commercial fee for access to the
Berth Space, with an adjustment for CPI annually, where the fee has been set
taking into account matters including:

(A) the market value of the Berth Space or, if that cannot be determined, the
fee for which berths are made available for tugs at other Australian ports,
having regard to any relevant differences between such berths and the
Berth Space, and the terms on which they are made available;

(B) the costs to TasPorts associated with granting the licence (including
TasPorts’ obligations under the licence and opportunity costs) should not
exceed TasPorts’ revenue from the licence; and

(C) the costs associated with making the Berth Space suitable for use by
Engage Marine (which costs will be amortised over the term of the
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licence), but not the costs of maintenance or upgrades to the wharf that
are not required in order for Engage Marine to use the Berth Space;

(iv) the Berth Space will, prior to the commencement of the licence, be made by
TasPorts fit for purpose for tug berthing, without any charge to Engage
Marine for doing so other than the fee referred to in clause 5.1(a)(iii);

(v) the Berth Space will be maintained by TasPorts, at TasPorts’ expense,
throughout the term of the licence agreement, subject to clause 5.1(a)(vii)
below and save that TasPorts is not required to repair any damage:

(A) caused by Engage Marine; or

(B) caused by any other person where the damage makes the berth unsafe
for berthing (in which case paragraph (vii) below will apply);

(vi) TasPorts will use its best endeavours to accommodate reasonable requests
related to the use of the Berth Space by Engage Marine, including but not
limited to facilitating access to water, power and storage, at reasonable
commercial fees;

(vii) if TasPorts becomes aware of any substantial deterioration or damage to the
Berth Space, or if it becomes unsafe for Engage Marine to continue berthing
and unberthing at the Berth Space, TasPorts may require Engage Marine to
vacate the berth and TasPorts will use its best endeavours to identify
alternative berths in or as near as reasonably possible to Bell Bay for Engage
Marine without additional charge to Engage Marine (though Engage Marine
would still be required to pay the licence fee), provided that tugs of a person
required to provide emergency response will be given preference for berths in
or near Bell Bay, as required;

(viii) TasPorts will use its best endeavours to provide Engage Marine with
access to an alternative berth or berths in or as near as reasonably possible
to Bell Bay at no additional charge (though Engage Marine would still be
required to pay the licence fee) in circumstances where TasPorts requires
Engage Marine to vacate the berth for any reason; and

(ix) if any dispute between TasPorts and Engage Marine arises under the terms
of the licence, and the dispute is not resolved within 30 days following either
party giving the other a written notice containing details of the dispute, either
party may give the other party a notice to refer the dispute to expert
determination; and

(b) may be non-exclusive, in that Engage Marine may be required by TasPorts to
vacate the berth space from time to time in order for vessels (such as cruise
ships and naval vessels) to berth at the wharf.

5.2 TasPorts undertakes to invest, during the term of the Undertaking, a minimum of
$1,000,000 on the wharf or other facilities at Inspection Head to mitigate the risk that
deterioration of the wharf or those facilities disrupts or prevents the berthing of tugs or
other commercial vessels at Inspection Head.

5.3 Any dispute between TasPorts and Engage Marine that is:

(a) in respect of the amount of the fee or other terms offered by TasPorts for a
licence pursuant to clause 5.1 above; and

(b) not resolved within 30 days of either party giving the other a written notice
containing details of the dispute,

may be referred by TasPorts or Engage Marine to an independent expert approved
by the ACCC who wiill be instructed to determine the dispute having regard to the
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purpose of this Undertaking, the requirements of clause 5.1 and the reasonableness
of the terms of the offer as a whole. The expert’s determination shall be final and
binding on:

(©) TasPorts; and

(d) if Engage Marine refers the dispute to the expert, Engage Marine,

in the absence of manifest error, fraud or partiality, negligence or error of law.
6. Port communications system undertaking

6.1 TasPorts undertakes that within 60 days of the Commencement Date and for the
duration of this Undertaking, it will take all steps required to enable port users to use
TasPorts’ port communications system to book a towage service provided by Engage
Marine at the ports of Bell Bay, Burnie and Devonport in northern Tasmania, provided
that TasPorts is not required to enable port users to book any such service at a port
unless:

(a) Engage Marine has complied with, and continues to comply with, the
requirements of the Harbour Master and, if applicable, MAST or any law or
regulation in relation to the provision of its towage service at that port; and

(b) Engage Marine has provided TasPorts with the details of the availability and
capability of Engage Marine’s towage service at that port as are necessary for
TasPorts to facilitate bookings.

7. Expert determination
7.1 In relation to any expert determination referred to in this Undertaking:

(a) The expert must be independent of the parties and have appropriate skills and
qualifications to determine the matter and must not be an employee or officer of
TasPorts or have any other commercial relationship with TasPorts, whether
current or in the past 3 years.

(b) The expert will act as an expert and not as an arbitrator. The expert must observe
the principles of natural justice. The expert must provide written reasons for the
expert’s determination, with sufficient details to understand the expert’s reasons,
at the time the expert gives the determination.

(c) Any confidential information disclosed by a party in the expert determination
process must be kept confidential by the expert and by all parties. Such
information must be used only for the purposes of the expert determination.

(d) The expert will be engaged on terms that require the expert to determine the
matter within 6 months of being appointed.

7.2 In relation to any expert determination of a matter referred to in clauses 4.1(a)(ii) and
4.1(a)(iii)(B):
(a) TasPorts must notify the ACCC when a matter arising under this Undertaking
requires expert determination;

(b) within 14 days of the notification, TasPorts will give the ACCC a notice containing
the names of 3 people who are suitably qualified to act as the expert (Proposed
Experts);

(c) the ACCC will inform TasPorts within 30 days of the notification in (b) in writing
that it:

(i) does not object to one or more of the Proposed Experts, TasPorts will, as
soon as practicable, appoint one of the Proposed Experts who is not objected
to as the independent expert to determine the matter; or
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(i) objects to all of the Proposed Experts and specifies another suitable expert in
its absolute discretion, TasPorts will, as soon as practicable, appoint that
person identified as the independent expert who will determine the matter;

(d) TasPorts must provide a copy of this Undertaking to the appointed expert and
must engage the expert on terms that are consistent with this Undertaking;

(e) TasPorts undertakes to:

(i) not interfere with, or otherwise hinder, the expert’s determination of the
matter; and

(i) provide any reasonable assistance requested by the expert, including by
providing all information and documents reasonably requested by the expert
(subject to the expert giving TasPorts a confidentiality undertaking in respect
of any confidential information);

(f) the decision of the expert will be final and binding in the absence of manifest
error, fraud or partiality, negligence or error of law.

7.3 In relation to any expert determination referred to in clause 5.3 (where the parties are
TasPorts and Engage Marine but the expert is approved by the ACCC), the matters
set out in clause 7.2(a)-(e) will apply.

8. Information

8.1 In connection with this Undertaking, the ACCC may direct TasPorts to, and TasPorts
must:

(a) furnish information to the ACCC in the time and in the form requested by the
ACCC;

(b) produce documents and materials to the ACCC within TasPorts’ custody, power
or control in the time and in the form requested by the ACCC; and/or

(c) direct its officers, employees or directors to attend the ACCC at a time and place
appointed by the ACCC to answer any questions the ACCC (its Commissioners,
its staff or its agents) may have.

8.2 Any direction made by the ACCC under clause 8.1 will be notified to TasPorts, in
accordance with clause 12.

8.3 Information furnished, documents and material produced or information given in
response to any request or direction from the ACCC under this clause 8 may be used
by the ACCC for any purpose consistent with the exercise of its statutory duties.

9. No derogation

9.1 This Undertaking does not prevent the ACCC from taking enforcement action at any
time whether during or after the period of this Undertaking in respect of any breach by
TasPorts of any term of this Undertaking.

9.2 Nothing in this Undertaking is intended to restrict the right of the ACCC to take action
under the CCA for penalties or other remedies in relation to any matter not connected
with the subject matter of the Proceedings, in the event that TasPorts does not fully
implement and/or perform its obligations under this Undertaking or in any other event
where the ACCC decides to take action under the CCA for penalties or other
remedies. However, the ACCC will not take any action against TasPorts or any of its
current or former officers, employees or agents in relation to any matter which is the
subject matter of the Proceedings or the ACCC’s investigation of that subject matter.
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9.3 Notwithstanding anything to the contrary in this Undertaking, nothing in or
contemplated by this Undertaking:

(a) requires TasPorts to act, not act or permit any act or omission that is in any way
contrary to any law or regulation, contrary to TasPorts’ obligations under the
Deed (or any other agreement with or obligation to MAST, the Environment
Protection Authority or any other part of the Tasmanian government), contrary to
the lawful direction of any government authority, contrary to marine safety or not
approved by the Harbour Master; or

(b) restricts or limits the powers of a Harbour Master, acting Harbour Master or any
other person or body delegated or vested, pursuant to legislation, with any power
or duty in respect of marine navigation or safety.

10. Acknowledgments
10.1 TasPorts acknowledges that:

(a) the ACCC will make this Undertaking publicly available including by publishing it
on the ACCC'’s public register of section 87B undertakings on its website;

(b) the ACCC will, from time to time, make public reference to this Undertaking
including in news media statements and in ACCC publications; and

(c) this Undertaking in no way derogates from the rights and remedies available to
any other person arising from the alleged conduct.
11. Costs

11.1 TasPorts must pay all of its own costs incurred in relation to this Undertaking.

12. Notices

Giving notice

12.1 Any notice or communication to the ACCC pursuant to this Undertaking must be
sent to:

Email address: competition.coordination@accc.gov.au

Atftention: Director, Substantial Lessening of Competition Unit

With a copy sent to:

Email address andrew.riordan@nortonrosefulbright.com.au

Attention: Andrew Riordan, Partner

12.2 Any notice or communication to TasPorts pursuant to this Undertaking must be sent

to:
Name: Angie Somann-Crawford
Address: Tasmanian Ports Corporation, Level 13, Trafalgar Building, 110

Collins Street, Hobart TAS 7000

Email address: Angie.Somann-Crawford@tasports.com.au

Atftention: Angie Somann-Crawford, General Counsel and Company Secretary
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With a copy sent to:

Name: Matthew Lees

Address: Arnold Bloch Leibler, Level 21, 333 Collins Street, Melbourne VIC
3000

Email address: mlees@abl.com.au

Attention: Matthew Lees, Partner

When a notice is received

12.3 If sent by post within Australia, notices are taken to be received 5 Business Days
after posting unless proved otherwise.

12.4 If sent by email, notices are taken to be received at the time shown in the email as
the time the email was sent unless proved otherwise.

Change of contact details

12.5 TasPorts or the ACCC must promptly notify the other party of a change to its contact
details.

12.6 Any notice or communication will be sent to the most recently advised or known
contact details and subject to clauses 12.1 or 12.2, will be taken to be received.
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Executed as an Undertaking

Executed by Tasmanian Ports Corporation Pty Limited ACN 114 161 938 pursuant to section
127(1) of the Corporations Act 2001 (Cth) by:

[Signature of director Signature of a director/company secretary
(delete as appropriate)

Name of director (print) Name of director/company secretary (print)

Date Date

Accepted by the Australian Competition and Consumer Commission pursuant
to section 87B of the Competition and Consumer Act 2010 (Cth) on:

Date

and signed on behalf of the Commission:

Chairman

Date
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Federal Court of Australia
District Registry: Victoria
Division: General

Commercial and Corporations National Practice Area (Economic Regulator, Competition and
Access)

Australian Competition and Consumer Commission

Applicant

Tasmanian Ports Corporation Pty Ltd

Respondent

Statement of agreed facts and admissions dated 30 April 2021

This statement of agreed facts and admissions is made jointly by the applicant (ACCC) and the
respondent (TasPorts) for the purposes of section 191 of the Evidence Act 1995 (Cth). It sets out
facts that the ACCC and TasPorts have agreed for the purposes of this proceeding only. The facts
set out in this statement of agreed facts and admissions are current as at the date that the
document is filed.

No. Agreed fact Ref.

Markets

Ports

1 The ports in Tasmania include but are not limited to the following, as | SOAF [1]
described by TasPorts in the map at Annexure A:

(a) five “major” ports (major ports), being:
(i) Bell Bay;
(ii) Burnie;
(iii) Devonport;
(iv) Hobart; and
(v) Port Latta;
(b) four “community” ports, being:

(i) Currie;
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No. Agreed fact Ref.
(ii) Inspection Head;
(iii) Stanley; and
(iv) Strahan; and
(c) two “cargo” ports, being:
(i) Grassy; and
(iiy Lady Barron.

2 Each of the major ports other than Port Latta handles import and SOAF [2]
export freight.

3 The approximate distances between each of the major ports, and the | SOAF [3]
Port of Stanley, by land and sea are set out at Annexure B.

4 The infrastructure at Port Latta is privately owned and operated by SOAF [4]
Grange Resources Limited (Grange), not TasPorts. Grange exports SOAF [18]
iron ore pellets from Port Latta.

SOAF [19]
Towage market

5 There is demand for towage services at the major ports. SOAF [9]

6 The approximate number of vessel movements with a pilot and/or SOAF [6]
towage in each of the major ports in 2017/18 and 2018/19 is set out
in the tables at Annexure C.

7 Towage services are the provision of crewed tug boats to assist SOAF [7]
vessels to manoeuvre into, within and out of ports, including berthing
and unberthing. Tug boats are also used to provide emergency
response at ports.

8 Without towage, many ocean-going vessels would be unable to ACR [5]
manoeuvre themselves with the precision required when
approaching a wharf, leaving a berth safely or transiting port
navigational channels.

Pilotage market
9 There is demand for pilotage services at the major ports. SOAF [9]
10 | The approximate number of vessel movements with a pilot and/or SOAF [6]

towage in each of the major ports in 2017/18 and 2018/19 is set out
in the tables at Annexure C.
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No. Agreed fact

"

Pilotage services are the use of marine pilots to navigate vessels
through domestic waterways. Marine pilots are licensed mariners
whose role is to board and assume the conduct of a vessel and
guide it along the safest route to its port of call.

Ref.

SOAF [8]

12

Vessel masters require the local expertise of a marine pilot to ensure
that their vessel and its crew, passengers and cargo arrive at their
next port of call in a safe and efficient manner. Under reg 25(1) of the
Marine and Safety (Pilotage and Navigation) Regulations 2017 (Tas),
the master of a vessel must ensure that the services of a pilot are
employed when the vessel is in a pilotage area unless an exemption
applies.

ACR [5]

13

Pilots must be licensed by Marine and Safety Tasmania (MAST)
under the Marine and Safety (Pilotage and Navigation) Regulations
2017 (Tas) to provide pilotage at one or more specific ports.

14

For the purposes of this proceeding, the likely effects of TasPorts’
conduct on competition can be analysed in two markets:

a. the market for the supply of towage services at ports in
Northern Tasmania (the towage market); and

b. the market for the supply of pilotage services at ports in
Northern Tasmania (the pilotage market).

In addition, it is relevant to analyse the market power of TasPorts in
the market for managing and maintaining infrastructure in ports
(other than Port Latta) in Northern Tasmania.

Williams [2] and
[76]

Parties

TasPorts

15

TasPorts is a Tasmanian State-owned company which is responsible
for the maintenance and management of, where applicable, port
berths, channels, wharves, landside assets, marine fleets and key
navigational aids at the 11 Tasmanian ports referred to at paragraph
1 above (although it is not responsible for the maintenance and
management of Grange’s infrastructure at Port Latta). The services
that TasPorts provides include use of berthing facilities at ports that it
owns, including at the ports referred to in paragraph 1 above (except
Port Latta).

ACR[1]
ACR[6]
ACR[7]

16

Under s 20(2) of the Tasmanian Ports Corporation Act 2005 (Tas),
TasPorts has been vested with the assets, and assumed the

SOAF [9]
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Agreed fact

liabilities, of the port companies of Hobart, Launceston, Devonport
and Burnie. TasPorts owns marine port assets and facilities in
Tasmania, including at the ports referred to in paragraph 1 above
(except Port Latta).

Ref.
ACR [6]

17

Under s 6 of the Tasmanian Ports Corporation Act 2005 (Tas), the
principal objectives of TasPorts are to facilitate trade for the benefit
of Tasmania and to operate its activities in accordance with sound
commercial practice.

18

TasPorts is engaged to perform specific functions under a Deed with
MAST and the Crown in right of the State of Tasmania dated 10
January 2014 and varied in 2017 (MAST Deed). The functions
include those in relation to emergency response, pollution response
(for oil and chemical spills), navigation aids, the provision of a
pilotage service, pilot training, enforcement of regulations and port
communications. In December 2018, the MAST Deed was extended
until 9 July 2020. Its term has subsequently been extended by
agreement of the parties.

SOAF [10]
ACR[1A]

19

TasPorts' revenue is primarily derived from charges to port users and
other customers and from the lease of its assets. TasPorts does not
receive any operational funding from the Tasmanian government.
Any dividends of TasPorts are paid to the State of Tasmania.

SOAF [11]

20

TasPorts is a vertically integrated operator (meaning that it operates
at multiple levels or layers of the supply chain at a port). At the
upstream layer, it provides inputs (for example, berthing
infrastructure) that may be needed by parties wishing to compete in
downstream markets, such as the towage market.

Siolis [316]
Siolis [319]

Engage Marine

21

Engage Marine Pty Ltd is a port services company with headquarters
in Western Australia.

22

In March 2018, Grange Resources (Tasmania) Pty Ltd and Engage
Marine entered into a Marine Services Agreement for Engage Marine
to provide specified services to Grange at Port Latta.

Market power

23

From 6 November 2017 to 1 July 2019 (Relevant Period), TasPorts
had a substantial degree of market power in managing and

Williams [106]
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maintaining infrastructure in ports (other than Port Latta) in Northern
Tasmania.
Competition in the towage market
24 | From at least 2017 to 1 July 2018, TasPorts was the sole provider of | SOAF [12]-[13]
towage services at the major ports. Afterwards, it was the sole
provider of towage services at the major ports, apart from at Port
Latta where Engage Marine (and/or its related bodies corporate) has
provided towage services since 1 July 2018.
25 | TasPorts charges for its towage services under its Schedule of Port SOAF [14]
Charges or contracts with customers.
26 | TasPorts presently supplies towage services at Tasmanian ports SOAF [15]
using nine tug boats comprising:
(a) two tug boats that berth at Burnie;
(b) two tug boats that berth at Devonport;
(c) two tug boats that berth at Inspection Head, nearby the port of
Bell Bay; and
(d) three tug boats that berth at Hobart.
27 | TasPorts supplies towage services at each of Bell Bay, Burnie, SOAF [16]
Devonport and Hobart using the tug boats berthed at that port (or, in
the case of Bell Bay, berthed at Inspection Head). When required
and it is feasible to do so, TasPorts also supplies towage services at
ports using tug boats that are usually berthed at another port.
28 | To provide towage services at the major ports, it is necessary to
have somewhere to berth the tug or tugs used to provide such
services. It is also necessary to satisfy any regulatory requirements
for the provision of such services.
Competition in the pilotage market
29 | From at least 2017 to 1 July 2018, TasPorts was the sole provider of | SOAF [12]-[13]

pilotage services at the major ports. Afterwards, it was the sole
provider of pilotage services at the major ports, apart from at Port
Latta where Engage Marine (and/or its related bodies corporate) has
subcontracted TasPorts to provide pilotage services since 1 July
2018, and leaving aside masters of vessels who have a Pilotage
Exemption Certificate.
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30

TasPorts charges for its pilotage services under its Schedule of Port
Charges or contracts with customers.

Ref.

SOAF [14]

31

To provide pilotage services at one of the major ports, it is necessary
to have access to the services of a pilot licensed to operate in the
port. It is also necessary to satisfy the regulatory requirements for the
provision of such services, among other requirements.

Donald [65]

TasPorts’ conduct

32

Between 6 November 2017 and 1 July 2019, TasPorts maintained to
Grange that Grange was required to pay the MPTC for vessels
calling at Port Latta.

33

From at least December 2013 to 1 July 2018, TasPorts supplied
towage, pilotage and other services to Grange at Port Latta. This
was done under the Port Latta Services Agreement dated 18
December 2013 (PLSA), as extended from time to time, and then
subsequently as recorded in the Port Latta Services Transition
Agreement dated 23 May 2018 (PLSTA).

SOAF [20]
SOAF [21]
SOAF [23]

34

From late 2016, Grange and TasPorts were in negotiations for
TasPorts to continue supplying Grange with towage and pilotage
services (among other services) at Port Latta after the initial expiry
date of the PLSA.

35

In August 2017, Grange decided not to continue negotiations with
TasPorts and instead to obtain towage and pilotage services (among
other services) at Port Latta from Engage Marine.

36

In August 2017, Grange communicated to TasPorts its decision to
obtain towage and pilotage services at Port Latta from Engage
Marine.

37

On or about 31 October 2017, TasPorts advised Grange that it would
need to pay a “marine precinct tonnage charge” (MPTC) after the
expiry of the agreement under which TasPorts had been providing
the various services to Grange. The MPTC was initially proposed by
TasPorts to be set by reference to the applicable tonnage charge set
out in TasPorts’ Schedule of Port Charges for vessels of the relevant
size, being $0.57 per gross registered tonne (GRT) for the first day
and $0.15 per GRT for each subsequent day. Based on the historical
and expected size and number of vessels calling at Port Latta,
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TasPorts had estimated internally that the total MPTC charges for
Grange could be about $940,000 a year.

Ref.

38

The MPTC was not charged during the term of the PLSA or PLSTA.

39

TasPorts represented to Grange that the MPTC was a tonnage
charge payable for the performance by TasPorts of its regulatory
responsibilities under the MAST Deed.

40

TasPorts did not conduct a full assessment of its costs of performing
those responsibilities at Port Latta at any time during the Relevant
Period.

41

TasPorts did not, without Grange’s agreement, have a legal right to
require Grange to pay the MPTC.

42

Grange disputed TasPorts’ entitlement to charge the MPTC (without
Grange’s agreement) and the amount of the MPTC and never paid it.

43

On 15 December 2017, TasPorts offered to charge Grange a
reduced MPTC for a period of 2 years (24 months) from 1st July
2018, following which revised rates would be implemented. The rates
to apply from 1 July 2018 to 30 June 2020 for each vessel in port
were $0.30 per GRT for the first day or part thereof that the vessel is
in port (ordinarily, the full rate was 57 cents per GRT), with a reduced
rate of 15 cents per GRT for each subsequent 24 hour period or part
thereof that the vessel is in port. It was estimated in a paper
prepared for TasPorts by KPMG in May 2018 that the annual MPTC
for Grange, based on the revised rates, would amount to
approximately $600,000 per annum.

Phan [65]
Weedon [224]

44

In July 2018, TasPorts began invoicing Grange for the MPTC. A list
of the invoices, and a credit note, is at Annexure D. As reflected in
that list, TasPorts reduced the amount of the MPTC in March 2019 to
approximately $200,000 per annum, based on expected shipping
levels.

SOAF [28]

45

Grange has not paid the MPTC invoiced by TasPorts.

SOAF [29]

45

On or about 1 July 2019, TasPorts advised Grange that it would
engage with shipping lines and shipping agents for all relevant
services and charges.

Donald [438]

a7

On 15 July 2019, the ACCC wrote to TasPorts advising that it was
investigating allegations of anti-competitive conduct. After receiving
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this letter, TasPorts agreed with the ACCC not to charge any such
tonnage charge without first giving the ACCC 30 days’ notice. Since
that time, TasPorts has not taken any steps to charge a tonnage
charge for vessels that enter Port Latta. TasPorts also advised
shipping agents that it would not charge any tonnage charge for
vessels that enter Port Latta until further notice.

Ref.

Likely effects

43

TasPorts’ conduct during the Relevant Period referred to at
paragraphs 32-47 was likely to have the effect of substantially
lessening competition in the towage market and the pilotage market.

49

If Grange agreed to pay the MPTC then there was a real commercial
likelihood that this would have the effect of raising Grange’s future
costs of acquiring services from Engage Marine compared with if
there had been no MPTC.

Annexures

[Map of Tasmanian ports]

SOAF Annexure A

[Approximate distances between major ports (and Port of Stanley)]

SOAF Annexure B

[Approximate number of vessel movements with a pilot and/or
towage]

SOAF Annexure C

[MPTC invoices]

SOAF Annexure D
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Annexure A —~ Map of Tasmanian ports
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Annexure B — Approximate Distances between major ports (and Port of Stanley)

Approximate Bell Bay Burnie Devon- Hobart Latta Stanley
distance by port

sea*® (land**)

Bell Bay N/A 48 (148) 27 (105) | 287 (248) | 75 (206) 75 (227)
Burnie 48 (148) N/A 24 (46) 312 (325) 30 (58) 30 (80)
Devonport 27 (105) 24 (46) N/A 297 (281) | 54(103) 54 (125)
Hobart 287 (248) | 312 (325) | 297 (281) N/A 339 (382) | 339 (403)
Port Latta 75 (206) 30 (58) 54(103) | 339 (382) N/A 5(22)
Stanley 75 (227) 30 (80) 54 (125) | 339 (403) 5(22) N/A

* Nautical miles. These figures have been calculated using the website https://sea-
distances.org/, save for the distance between Port Latta and Stanley which has been
calculated using Google Maps.

** Kilometres (by road). These figures have been calculated using Google Maps, and
reflect the fastest (not necessarily the shortest) route between the relevant ports.

10
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Annexure C — Approximate number of vessel movements with a pilot and/or towage

Financial year 2017/18
Number of vessel Bell Bay Burnie Devonport Hobart Port Latta
movements with:
A pilot 533 297 186 639 84
One tug 218 126 111 210 83
Two tugs 184 120 35 147 2
Financial year 2018/19
Number of vessel Bell Bay Burnie Devonport Hobart Port Latta
movements with:
A pilot 428 356 162 704 62
One tug 155 145 80 206 59
Two tugs 208 133 64 177 2

"





image21.jpeg
Annexure D — MPTC invoices

Date Number Amount (ex-GST) Document ID
31/07/2018 TP00004748 $25,802.40 TAS.001.044 1663
16/08/2018 PD2 $18,654.60 TAS.001.044 1659
27/08/2018 PD4 $26,104.20 TAS.001.044.1660
27/08/2018 PD6 $19,674.45 TAS.001.044.1661
27/08/2018 PD8 $18,014.85 TAS.001.044.1662
14/09/2018 PD10 $26,632.20 TAS.001.044.1668
30/09/2018 PD12 $19,803.50 TAS.001.129.3370
24/10/2018 PD14 $19,352.25 TAS.001.129.3371
13/11/2018 PD15 $19,368.00 TAS.001.129.3372
26/11/2018 PD17 $18,895.80 TAS.001.129.3373
26/11/2018 PD21 $19,477 35 TAS.001.129.3374
12/12/2018 PD24 $19,859.40 TAS.001.129.3375
31/12/2018 PD28 $19,352.25 TAS.001.129.3376
07/01/2019 PD30 $13,625.65 TAS.001.129.3377
23/01/2019 PD32 $19,885.50 TAS.001.129.3378
31/01/2019 PD34 $19,844.56 TAS.001.129.3379
05/02/2019 PD36 $25,562.40 TAS.001.129.3380
26/02/2019 PD38 $12,906.60 TAS.001.129.3381
28/02/2019 PD40 $18,543.75 TAS.001.129.3382
14/03/2019 PD43 $26,229.00 TAS.001.129.3383
31/03/2019 CRC0122 -$407,588.70 (credit note) TAS.001.129.3340
31/03/2019 TP00004749 $114,000.00 TAS.001.129.3348
09/05/2019 PD48 $6,700.00 TAS.001.129.3342
09/05/2019 PD4g $6,700.00 TAS.001.129.3343
09/05/2019 PDS0 $6,700.00 TAS.001.129.3344
14/06/2019 PD53 $6,700.00 TAS.001.129.3345
18/06/2019 PD55 $6,700.00 TAS.001.129.3346
28/06/2019 PD57 $5,700.00 TAS.001.129.3347
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