


Federal Court of Australia

Capic v Ford Motor Company Of Australia Pty Ltd [2021] FCA 715  

[bookmark: ReasonsPage]SUMMARY
In accordance with the practice of the Federal Court in cases of public interest, importance or complexity, the following summary has been prepared to accompany the Orders made today.  This summary is intended to assist in understanding the outcome of this proceeding and is not a complete statement of the conclusions reached by the Court.  The only authoritative statement of the Court’s reasons is that contained in the published reasons for judgment which will be available on the internet at www.fedcourt.gov.au together with this summary.
The Applicant Biljana Capic brought this proceeding as a representative proceeding under Part IV of the Federal Court of Australia Act 1976 (Cth) on behalf of herself and the group whom she represents, against Ford Motor Company of Australia Pty Ltd (‘Ford Australia’).  The initial trial of the matter occurred over six weeks between 15 June 2020 and 24 July 2020.  The matters for determination at the initial trial were (a) the whole of Ms Capic’s individual claim and (b) a series of questions of fact and law said to be common to the claims of the group members.  These questions are recorded in the Schedule to the Orders of Perram J dated 7 July 2020 (‘Common Questions’). 
The case relates to various problems alleged to exist with 73,451 vehicles, manufactured by Ford Motor Company (‘Ford US’) between July 2010 and December 2016 and imported into Australia by Ford Australia, which contained a type of transmission called the ‘DPS6’ (‘Affected Vehicles’).  The Affected Vehicles were manufactured under three model lines: Focus, Fiesta and EcoSport.  The exact size of the group is presently undetermined but it comprises the Applicant and anyone who bought or otherwise acquired an interest in an Affected Vehicle between 1 January 2011 and 29 November 2018 who did not opt out of the proceeding. 
The Applicant’s case at the initial trial was twofold: first, she brought a claim under s 271(1) of the Australian Consumer Law (‘ACL’) for damages under s 272(1) on the basis that the Affected Vehicles were not of acceptable quality when supplied to consumers contrary to the guarantee in ACL s 54 (‘Acceptable Quality Claim’); and secondly, she brought a claim for damages under ACL s 236(1) on the basis that Ford Australia engaged in misleading or deceptive conduct in connection with the promotion and sale of the Affected Vehicles contrary to ACL ss 18 and 33 (‘MDC Claim’). 
The Acceptable Quality Claim comprised allegations that the Affected Vehicles as supplied suffered from two sets of deficiencies: 
A real risk that four components of the transmission would fail, being the input shaft seals, the clutch lining, the transmission control module and the rear main oil seal (together, the ‘Component Deficiencies’); and
So-called ‘architectural’ features which created risks of failure because they meant that the DPS6 inadequately managed the torsional vibrations and heat generated by the engine (the ‘Architectural Deficiencies’). 
It was alleged that the Component Deficiencies and Architectural Deficiencies meant that the Affected Vehicles had a propensity to exhibit a range of undesirable behaviours including shudder, jerking, sudden deceleration and loss of power, difficulty changing gears and gear rattling (among others). 
The Applicant was largely successful in proving that the Affected Vehicles supplied with the relevant original components were not of acceptable quality within the meaning of ACL s 54.  However, the Applicant did not succeed in proving her case on the rear main oil seal or her case on the ‘half-hybrid’ clutches which contained a combination of two clutch lining materials.  These components were not found to carry a real risk of failure and therefore Affected Vehicles were not found to have been supplied contrary to ACL s 54 by reason of these two components. 
The Applicant was partially successful in her case on the Architectural Deficiencies.  She failed to prove that the DPS6 had a risk of failure owing to the way in which heat was managed.  However, she succeeded in proving that the DPS6 inadequately managed torsional vibrations and that this could cause gear rattling and a slight shudder at low speeds.  Despite Ford Australia’s description of these symptoms as ‘normal operating characteristics’ of the DPS6, it was found that all of the Affected Vehicles as supplied were not of acceptable quality by reason of the inadequate management of torsional vibrations. 
Ford Australia implemented various fixes for the proven Component Deficiencies but not for the Architectural Deficiencies.  Where fixes were implemented in production, it was for the Applicant to prove that vehicles as supplied were not of acceptable quality even despite the revised components.  The Applicant did not succeed in doing this.  Where fixes were implemented in service for vehicles on the road, it was for Ford Australia to show that these fixes were effective.  It succeeded in doing this for the final versions of the revised components with the exception of the replacement of original clutches with the ‘half-hybrid’ variety referred to above.
Insofar as her individual claim was concerned, Ms Capic was awarded damages for reduction in value and other reasonably foreseeable loss and damage under ACL s 272(1). 
The group’s Acceptable Quality Claim is significantly more complicated and is not finally resolved by these reasons and orders.  The group claimed damages assessed on an aggregate basis.  Such damages were not awarded.  The primary reason for this was the operation of ACL s 271(6).  Put simply, that provision confers on Ford Australia a defence to a claim for reduction in value damages where, pursuant to an express warranty, it fixed a relevant problem with an Affected Vehicle within a reasonable time.  Whether Ford Australia did so for each group member was not an issue litigated in the initial trial.  It is an issue the resolution of which will depend on the particular position of each group member.
The Applicant and the group members were wholly unsuccessful in their MDC Claim. 
The consequence of the findings of fact and law made in these reasons for judgment is that only some of the Common Questions may now be answered.  Moreover, other questions not yet posed will now need to be if the resolution of the group’s Acceptable Quality Claim is to progress.  The Orders made today provide for the parties to return before the Court for a case management hearing on 27 July 2021 at 9.30 am where the consequences of the reasons for judgment and the future conduct of the matter will be discussed. 
Lastly and for completeness, it is noted that the Orders also deal with a set of documents listed in Annexure A to the Orders.  At the conclusion of the initial trial Ford Australia objected to the Applicant’s attempt to rely upon 84 identified documents on the basis that it would be procedurally unfair for her to do so.  The Court has largely sustained Ford Australia’s objection and ordered that the Applicant not be entitled to rely on the documents listed in Annexure A. 
Justice Perram
29 June 2021
Sydney
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