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	IN THE FEDERAL COURT OF AUSTRALIA
	

	[bookmark: State]NEW SOUTH WALES DISTRICT REGISTRY
	

	[bookmark: Division]GENERAL DIVISION
	[bookmark: Num]NSD 2580 of 2013


[bookmark: AppealTable] 
	[bookmark: Parties]BETWEEN:
	[bookmark: Applicant]KEVIN WILMINK AS TRUSTEE FOR THE BANGARRA TRUST
First Applicant

PETER PAALVAST AS TRUSTEE FOR THE BANGARRA TRUST
Second Applicant




	AND:
	[bookmark: Respondent]WESTPAC BANKING CORPORATION ABN 33 007 457 141
Respondent




	[bookmark: JudgeText]JUDGE:
	[bookmark: Judge]BENNETT J

	DATE OF ORDER:
	[bookmark: Judgment_Dated]19 AUGUST 2014

	WHERE MADE:
	[bookmark: Place]SYDNEY



THE COURT ORDERS THAT:

[bookmark: Order_Start_Text]1.	The application be dismissed.
2.	The applicants pay the respondent’s costs of the proceeding. 










Note:	Entry of orders is dealt with in Rule 39.32 of the Federal Court Rules 2011.
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	BETWEEN:
	KEVIN WILMINK AS TRUSTEE FOR THE BANGARRA TRUST
First Applicant

PETER PAALVAST AS TRUSTEE FOR THE BANGARRA TRUST
Second Applicant




	AND:
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Respondent
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REASONS FOR JUDGMENT
1		On 10 September 2008, David John Waden as trustee for the Waden Family Investment Trust (the Trust) entered into a Loan Agreement with RAMS Financial Group Pty Ltd (RAMS), in the sum of $289,672.00.  The mortgage was secured over a property at 4 Strauss Court, Burpengary, QLD (the Property).  Mr Waden, in his personal capacity, provided additional security for the entire amount of the loan by way of Guarantee and Indemnity in favour of the respondent, Westpac.  RAMS is a wholly owned subsidiary of Westpac.
2		On 23 April 2012, Westpac issued default notices to Mr Waden (both in his personal capacity and in his capacity as trustee for the Trust).
3		On 4 September 2012, Westpac commenced proceedings in the District Court of Queensland (the District Court) seeking judgment for the amount of $313,563.55 being the amount of the debt plus interest, and possession of the Property.  On 28 May 2013, Mr Waden filed two defences (both as trustee of the Trust and in his personal capacity), each of which read, in its entirety: ‘On 21 May 2013, I paid to the plaintiff the sum of $325,000 by Registered Post which was the amount claimed in the statement of claim plus incidentals’.
4		Mr Waden, at the hearing in the District Court, explained that he had paid the $325,000 by way of a “bill of exchange” (the Bill).  On the front page of the Bill, Mr Waden appeared to direct himself (both in his own right and as trustee for the Trust) to pay RAMS the amount of one Australian dollar.  The Bill further provided that the sum of $1 could only be accepted at the corner of Cuthbert Drive and Darlington Drive, Yatala, Queensland at 1430 hours on Friday, 24 May 2013, or ‘by prior mutual agreement at another agreed alternate address’.  Annexed to the Bill was a home loan statement issued by RAMS to Mr Waden for the period 1 March 2012 – 31 May 2012 (the Loan Statement).  A copy of the Bill with the Loan Statement is attached to these reasons.  
5		Relevantly for the present case, the Bill also contained a “Default and Liability Clause and Notice” (the Default Clause), which provided that, in the event of default, the amount of $1,300,000 would become payable by Westpac within seven days of the default.  
6		On 13 December 2013, Westpac was awarded summary judgment in the District Court proceedings in the amount of $345,748.08, possession of the Property and costs.  An application for a stay of the judgment was dismissed on 24 January 2014.  Westpac says, and it does not appear to be in dispute, that there is no evidence of any appeal having been lodged.
7		The applicants have now commenced proceedings in this Court alleging default by Westpac and seeking damages in the amount of $1,3000,000, plus interest and costs, or, in the alternative, orders that Westpac pay the applicants $975,000, discharge the mortgage over the Property and indemnify the defendants in the District Court proceedings against any further claim.
THE DISTRICT COURT PROCEEDINGS
8		The matter was argued before Clare DCJ in the District Court on 13 December 2013.
9		At the hearing, Mr Waden explained his defence to her Honour in the following terms:
DEFENDANT: The original defence was that the debt was already paid but that was charged…

HER HONOUR: You say that you have proof that the debt was paid?

DEFENDANT: Yes, I do.

HER HONOUR: All right.  How was it paid?

DEFENDANT: It was paid by a bill of exchange.

…

HER HONOUR: What do you mean by that?

DEFENDANT: Well, a bill of exchange is deemed to be as good as cash. So it was tendered for payment earlier on in the year…

…

HER HONOUR: So you say you paid $325,000 to the bank?

DEFENDANT: That’s right.  And the bank was given the opportunity if there was any deficiency or if they weren’t happy with it to return it and give it back to me and they didn’t.  They’ve kept it.  They’ve kept the consideration and ---

HER HONOUR: All right. Just – where have those – have those funds transferred to the bank?

DEFENDANT: No, it’s the same as, for example, if I wrote out a personal cheque and gave it to somebody and they’ve neglected or failed to walk down to the branch and deposit it into the branch – then has payment deemed to be made. 

…

HER HONOUR: Just tell me where the money is.  Where is the $325,000?

DEFENDANT: Well, it’s written on the document.

…

HER HONOUR: --- that you think you’re doing other than what seems to be fashionable with people who don’t pay loans and that is to write down on a piece of paper an amount of money and say there you go, that’s a promissory note or that’s a bill of exchange without a – a bill of exchange requires the other side to be in prior agreement for the acceptance of it.  Do you have agreement – did you have the prior agreement of the bank to receive that amount – that payment in that way?

DEFENDANT: The agreement came from the bank’s lack of dispute or protest or non-acceptance or whatever if you like.

…

HER HONOUR: Did you get agreement from the bank before you gave it to them?

DEFENDANT: No, I did not get an agreement with the bank before I gave it to them.  Correct, your Honour.

10		Her Honour delivered an ex tempore judgment in the matter, finding that:
At its highest, a bill of exchange or promissory note is a claim to pay or a promise to pay a specified amount.  The loan agreement and the guarantee both contain undertakings to repay the loan.  A promissory note or a bill of exchange to that effect in fact would not add anything to the contractual liabilities of Mr Waden and cannot amount to a repayment.  The loan agreement provided for repayment by direct debit, a direct credit bank transfer, cheque or cash.  It recognised that RAMS might authorise other means of payment.  The uncontradicted evidence is that RAMS did not authorise payment in some other way, and that Mr Waden concedes that he received no prior authority to pay in other way [sic], and in any way other than that specified in the agreements.

Instead, he relies upon a failure of the bank to reject what was proffered – what he says was proffered as the bill of exchange.  The bank, for its part, denies receipt.  Mr Waden says that he has some confirmation of the bank receiving a letter from him.  In any event, as I have said, the bill of the exchange, like the – what he describes as the bill of exchange does not amount to payment.  The grace period under the default notice expired in June.  Under clause 2 of the loan agreement, by virtue of failure to rectify the default, the entire amount of the loan became due and the bank was entitled to possession of the property.  Mr Waden does not dispute that he gave the written guarantee.

…

The matter has already been adjourned from the 22nd of November to today, the 13th of December.  The only matter raised in defence is the claim of a bill of exchange.  I inquired of Ms [sic] Waden of his prospects of making good the default, and whilst he has said that a colleague may have funds available to him, he was vague about it and went on to say he would not press for it.

…

It is well settled that if any – if a defendant has some real prospect of resisting the claim, the matter must go to trial.  Mr Waden has not challenged the validity of the loan agreement, the guarantee, or their enforceability.  Sadly, he does not appear to have any prospects of meeting the debt.  The loss of his house is distressing, but the application is the commercial and legal consequences [sic] of the failure to pay.  The bank is entitled to get upon its security the mortgage property.  It is entitled to possession of the Burpengary address by virtue of section 78 of Property Law Act and the loan agreement.  

11		As noted above, Westpac was awarded summary judgment in those proceedings in the amount of $345,748.08, possession of the Property and costs.  
APPLICANTS’ SUBMISSIONS
12		The applicants submit that the Waden debt had been extinguished as a matter of law and equity.  The applicants say that, as the debt had been extinguished, Westpac acted in abuse of process in seeking to enforce the mortgage in the District Court.  
13		The applicants put their case in the following terms:
	he Loan Statement issued by RAMS to Mr Waden and/or the Trust constituted a written Demand for Payment.
	Upon receiving this “Demand for Payment”, Mr Waden had an ‘unalienable right, pursuant to both s 21(a) and s 36(5) of the Bills of Exchange Act 1909 (Cth) (the Act) to negative or limit his personal liability’.
	Section 25(1) of the Act permits ‘inchoate’ documents to be ‘filled up’ and completed by indorsement.  According to the applicants, s 25(1) has a broader application to documents beyond bills of exchange.
	Mr Waden acted in accordance with the Act in seeking to ‘negative or limit his personal liability’ by bargaining or negotiating the ‘inchoate instrument’ to a lesser value.
	As the Loan Statement was ‘inchoate’, s 25(1) permitted the ‘Receiver’ to include a Default Clause.
	Before the completed Loan Statement was coupled to the bill of exchange, it was transferred from Drawer (Mr Waden) to Drawee (the Waden Trust), and endorsed as being ‘not negotiable’, ‘non-transferable’ and ‘without recourse to drawer or drawee’.
	When the Trust indorsed the bill of exchange and affixed it to the Loan Statement with $1, this constituted valuable consideration sufficient to support a simple contract. 
	The ‘now more complete instrument’ complete with the issued bill of exchange was then ‘perfected’ and issued to the first transferee (being the Bangarra Trust of which the applicants are trustees).
	he bill of exchange required ‘presentment’ in accordance with s 50(2)(a) of the Act.
	Westpac did not appear at the appointed time and venue for presentment.
14		The applicants submit that s 50(1) of the Act ‘totally answers what the proper outcome of today’s proceedings must be’.  
15		The applicants say that ‘the clear consequence’ of those facts is that any debt allegedly owed to Westpac is discharged and further that the Default Clause in the Bill is enlivened, the terms of which direct the award of damages ‘of a quantum fourfold that of the amount originally sued for’, plus disbursements and costs, ‘in circumstances where the bargained for Consideration had been provided’. 
RESPONDENT’S SUBMISSIONS
16		Westpac submits that the Loan Statement was not a demand.  Even if the Loan Statement was a demand, it says that ss 21(a) and 36(5), and ss 25(1) and (2) of the Act have no application to the Loan Statement because it does not satisfy the requirements for a bill of exchange under s 8(1) of the Act, nor was it delivered in order that it may be converted to a bill of exchange.
17		Westpac also submits that the issue has already been determined in the District Court and that Mr Waden is estopped from asserting that that his debt to Westpac was discharged by the Bill.  Westpac submits that the applicants, having apparently been assigned Mr Waden’s rights, are privies.
STATUTORY PROVISIONS
18		A bill of exchange is defined in s 8(1) of the Act as: 
… an unconditional order in writing, addressed by one person to another, signed by the person giving it, requiring the person to whom it is addressed to pay on demand, or at a fixed or determinable future time, a sum certain in money to or to the order of a specified person, or to bearer.

19		Conversely, under s 8(2) of the Act, an instrument which does not comply with the conditions stipulated in s 8(1) is not a bill of exchange.
20		The applicants rely on ss 21(a) and 36(5) of the Act in support of their assertion that Mr Waden was entitled to seek to negotiate the Loan Statement.  Section 21(a) provides that: ‘the drawer of a bill, and any indorser, may insert therein an express stipulation … negativing or limiting his or her own liability to the holder’, while s 36(5) reads that: ‘where any person is under obligation to indorse a bill in a representative capacity, he or she may indorse the bill in such terms as to negative personal liability’.
21		The applicants also point to ss 25(1) and (2) as the basis upon which Mr Waden sought to convert the Loan Agreement to a bill of exchange.  Subsections 25(1) and (2) provide:
(1)	Where a simple signature on a blank stamped paper stamped with an impress duty stamp is delivered by the signer in order that it may be converted into a bill, it operates as a prima facie authority to fill it up as a complete bill for any amount the stamp will cover, using the signature for that of the drawer or the acceptor or an indorser.

(2)	And in like manner when a bill is wanting in any material particular, the person in possession of it has a prima facie authority to fill up the omission in any way he or she thinks fit.

22		Section 50(1) provides:
(1)	Subject to the provisions of this Act, a bill must be duly presented for payment. If it be not so presented, the drawer and indorsers shall be discharged.

23		The “presentment” mechanism is discussed in s 50(2):
(2)	A bill is duly presented for payment which is presented in accordance with the following rules:

(a)	Where the bill is not payable on demand, presentment must be made on the day it falls due.

(b)	Where the bill is payable on demand, then, subject to the provisions of this Act, presentment must be made within a reasonable time after its issue, in order to render the drawer liable, and within a reasonable time after its indorsement, in order to render the indorser liable.

In determining what is a reasonable time, regard shall be had to the nature of the bill, the usage of trade with regard to similar bills, and the facts of the particular case.

(c)	Presentment must be made by the holder or by some person authorized to receive payment on his or her behalf, at a reasonable hour on a business day, at the proper place as defined in this section, either to the person designated by the bill as payer, or to some person authorized to pay or refuse payment on his or her behalf, if with the exercise of reasonable diligence such person can there be found.

(d)	 A bill is presented at the proper place:

(i)	where a place of payment is specified in the bill and the bill is there presented;

(ii)	where no place of payment is specified, but the address of the drawee or acceptor is given in the bill, and the bill is there presented;

(iii)	 where no place of payment is specified and no address given, and the bill is presented at the drawee’s or acceptor’s place of business if known, and if not at his or her ordinary residence if known;

(iv)	in any other case, if presented to the drawee or acceptor wherever he or she can be found, or if presented at his or her last known place of business or residence.

(e)	Where a bill is presented at the proper place, and after the exercise of reasonable diligence no person authorized to pay or refuse payment can be found there, no further presentment to the drawee or acceptor is required.

(f)	Where a bill is drawn upon or accepted by two or more persons who are not partners, and no place of payment is specified, presentment must be made to them all.

(g)	Where the drawee or acceptor of a bill is dead, and no place of payment is specified, presentment must be made to a personal representative, if such there be, and with the exercise of reasonable diligence he or she can be found.

(h)	Where authorized by agreement or usage, a presentment through the post office is sufficient.

CONSIDERATION
24		In summary, the applicants appear to assert that:
	The Loan Statement was a demand;
	Mr Waden had a right under ss 21(a) and 36(5) of the Act to seek to limit his personal liability by negotiating the demand to a lesser value;
	Section 25(1) of the Act applied because the Loan Statement was an incomplete instrument;
	When the Loan Statement was fixed to the Bill and given to RAMS it was perfected and the debt owed to Westpac renegotiated;
	This renegotiated debt owed to Westpac was discharged by reason of s 50(1) of the Act because Westpac failed to appear at the time and place stipulated in the Bill;
	The failure to appear also triggered the Default and Liability clause such that Westpac became liable to pay Mr Waden the amount of $1,300,000; and
	Mr Waden has assigned his rights to the applicants.
25		Westpac submits that the Loan Statement was not a demand, but it has not developed this submission any further.  
26		Westpac also submits that ultimately it does not matter whether or not the Loan Statement was a demand, as the Loan Statement is not a bill of exchange.  The Loan Statement has the appearance of a statement that one might receive from a financial institution.  It is on a RAMS letterhead and addressed to Mr Waden.  The Loan Statement details the balance of the loan, and fees and interest payments on the loan during the relevant period.  Critically for the applicants’ case, the Loan Statement is not signed (despite assertions by the applicants that the RAMS letterhead constitutes a signature) and, while noting that the account in arrears, it contains no ‘unconditional order’ that the arrears amounts be paid on demand.  
27		The Loan Statement does not satisfy the conditions of s 8(1) of the Act.  Accordingly, it is not a bill of exchange (s 8(2)).  
28		The applicants submit that even if the Loan Statement was not a bill of exchange, it was an ‘inchoate’ document under s 25 of the Act and therefore could be ‘fill[ed] up’ and converted into a bill of exchange.  However, having regard to the requirements of s 25, it is clear that the Loan Statement is not a ‘simple signature on a blank stamped paper’ and it is not ‘stamped with an impress duty stamp’, apart from an Australian 5 cent stamp which either Mr Waden or the applicants appear to have affixed themselves.  Therefore the Loan Statement is not an ‘inchoate instrument’ under s 25 and was not able to be ‘fill[ed] up’ and thereby converted to a bill of exchange.
29		Section 50 deals with the presentation of bills of exchange.  I am of the view that the Loan Statement was not a bill of exchange under s 8(1) of the Act and, further, was incapable of conversion to a bill of exchange under s 25.  Given that the Loan Statement was not and could never be a bill of exchange, s 50(1) could have no application.  
30		The above arguments appear to have been previously considered in Bertola v Australian and New Zealand Banking Corporation [2014] FCA 609 (Bertola) and Deputy Commissioner of Taxation v Sproule [2012] FMCA 1188 (Sproule), each of which dealt with facts and issues significantly similar to the present case.  The applicants submit that these cases were wrongly decided.  
31		In Sproule, a debtor (Mr Sproule) attempted to use a bill of exchange to satisfy a debt to the Australian Taxation Office (ATO).  Judge Lloyd-Jones rejected Mr Sproule’s argument that a bill of exchange with a face value of $1 could be used to satisfy his debt to the ATO, noting (at [23]) that: 
… logic as to why the [Deputy Commissioner of Taxation] would accept that document is completely unexplained …

32		Judge Lloyd-Jones concluded (at [24]) that: 
The basic concept and mechanism of this financial instrument appears to be totally misunderstood or misconceived … The use of a bill of exchange proposed by Mr Sproule is either a complete misunderstanding of the use of the instrument or some cynical ploy to avoid the debt.  In the absence of any logical explanation of how Mr Sproule intends to resolve his indebtedness to the ATO this whole approach for this form of settlement is misconceived and should be dismissed.

(emphasis added)

33		Similarly in Bertola, Barker J considered the question on submissions advanced by Mr Paalvast, one of the applicants in this proceeding.  His Honour rejected the submissions as ‘not only hopeless but nonsense’ and dismissed the application.  The same observations could well apply to this case.
34		In any event, it was an essential step in the reasoning in the District Court Proceedings that a bill of exchange was not a method of payment permitted by the Loan Agreement.  Thus, this issue has already been decided by a court on a final basis and the parties are bound by that decision by reason of issue estoppel: Port of Melbourne Authority v Anshun Pty Ltd (1981) 147 CLR 589 at 597 per Gibbs CJ, Mason and Aickin JJ.  I accept Westpac’s submission that the applicants, through the purported assignment, are privies and are therefore similarly estopped (see Ramsay v Pigram (1968) 118 CLR 271 at 279 per Barwick CJ).  
35		Additionally, given that substantially similar arguments have been advanced and determined in Sproule and Bertola, it may be that the present proceedings also constitute an abuse of process, even if issue estoppel strictly so-called is unavailable.  The High Court in Walton v Gardiner (1993) 177 CLR 373 held (at 393 per Mason CJ, Deane and Dawson JJ) that: 
… proceedings before a court should be stayed as an abuse of process if, notwithstanding that the circumstances do not give rise to an estoppel, their continuance would be unjustifiably vexatious and oppressive for the reason that it is sought to litigate anew a case which has already been disposed of by earlier proceedings.

(citations omitted)

36		This principle has been held to apply to proceedings dealing with identical facts put in a different legal context, namely, an action against a new defendant: Abriel & Ors v Bennett [2003] NSWSC 368 per Adams J citing Rippon v Chilcotin Pty Limited & Ors [2001] NSWCA 142 per Handley JA (with whom Mason P and Heydon JA agreed).
CONCLUSION
37		The Act does not apply.  The applicants’ reliance on the Act and their attempt to convert a “run of the mill” bank statement into a bill of exchange is at best, misguided; at worst, disingenuous.  Further, Mr Waden and the applicants are bound by issue estoppel.
38		The application is dismissed with costs.
[bookmark: Certification]
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THE PUBLIC-CHARITABLE-CESTUI-QUE-TRUST OF DAVID JOHN WADEN, both in his own right and as . |
Trustee for THE WADEN FAMILY INVESTMENT TRUST; '

PAY ON DEMAND TO THE ORDER OF: RAMS FINANCIAL GROUP PTY LIMITED ABN:30 105 207 538
clo Level 7, 17 York Street SYDNEY in the state of NEW SOUTH WALES 2000

THE SUM CERTAIN OF: ONE AUSTRALIAN DOLLAR EXACTLY, BEING SUFFICIENT VALUABLE
CONSIDERATION ON ANY BILL OF EXCHANGE TENDERED IN ORDER TO CONSTITUTE AND
SUPPORT A SIMPLE CONTRACT BETWEEN THE PARTIES : DAVID JOHN WADEN both in his
own right and as Trustee for THE WADEN FAMILY INVESTMENT TRUST & RAMS FINANCIAL

GROUP PTY LIMITED oLk A
SEE OVER FOR
INDORSEMENTS §325.000.00
PATMENT INDORSEMENTS
ATFACHED
INCEOATE ACCOUNTING INSTRUMENT AND OFFER TO CONTRACT ACCEPTED FOR VALUE
MISSING PARTICULARS COMPLETED AS INDORSED, THE SEAL OF:

RETURNED COMPLETE AS ISSUED
Pay the sum certain of: ONE AUSTRALIAN DOLLAR EXACTLY
ONLY ACCEPTED AND PAYABLE AT AND NOT ELSEWHERE:
Corner Cuthbert Drive and Darlington Drive, Yatala Queensiand 4207
OR PRIOR BY MUTUAL ARRANGEMENT AT ANOTHER AGREED ALTERNATE ADDRESS
at 14:30 hrs without further; let, delay, hindrance or ado on
Friday, the Twenty-Fourth day of May, AD 2013

in accord and satisfaction without limiting the terms and provisions of
Bills of Exchange Act 1909 5.4, 55(2), 5.5, 5.13, 5.14(1)(2), 5.21(2),
— 5.25(1)(2), .26, 5.28, 5.32 - 5.37(1), 5.40, s.44()Q)(H) , .47, 5.50(h), .56,
5.59(3), 5.60(1), 561, 5.69(2), 570, .73(7), 5.100 and Sccond Schedule.

R
TED avid John Waden
Aé?gggr' ? e xf.‘;o‘l':f,";.'i'\ﬁgtﬂ;gfﬁi&éifgﬁgﬁéﬁ

whether actusl, contingent, inhereat and/or prospective: Reserved

Tuesday, 21st May 2013

Footnotes:
i = . . -
1 wbitt of exchange: A bl of exchange is an unconditional order in writing, addressed by one person to another, signed by the person giving it,

requiring the person 1o whom it s addressed to pay, on demand or at a fixed or determinable future time, a sum certain in money 1o or to the order of 4
specified person or to bearer.

P “accord and satisfaction™: A contract of compromise where the bargaincd-for consideration s an actual release of a cause of action: Butler v
Fairclough (1917) 23 CLR 78; [1917] VLR 175
“Accord and satisfaction is the purchase of a release from an obligation whether arising under contract or tort by means of any valuable consideration,
not being the actual performance of the obligation itself. The accord is the agreement by which the obligation s discharged. The satisfaction & the
consideration which makes the agreement operative” 1. Genecaly the discharge of a personal obligation of a different performance, or some ofher some ofher substitute
consideration, rather than by strict performance. 2. The gift of a thing with the intention tht it b taken either wholly or parly in extinguishment of some prior claim of the donce.
Lord Cichester v Coventry (1867) LR 2HL 71 at 95. Stisfiction may occur when a covenant o setl propenty s fllowed by a setlement o it by will in favour of the person
entitled bencficially under the covenant; a testamentary disposition is followed during the testator’s lifetime by a gift or settlement in favour of the devisee or legatee; or a legacy is
siven 0. ceditor. 3. The presunption in some older cases tha an iner vivos paymeat o setlement discharges an ordinsry debt.  Buterworths Coneise Legal Dictionary
satisfaction 1. The discharge by a difforent performance, or some other substitute consideration, of a personal obligation, nstead of srit pesformance
Unless the requirements of the Judicature Act, are complied with, payment of a sum of money will not operate as satisfaction of a larger sum owing; but
payment in any other form, for example, even by cheque or bill of exchange, will. The Judicature Act, provides that an acknowledgment in writing by a

creditor, or by any person authorised by him or her in writing in that behalf, of the receipt of a part of his or her debt in satisfaction of the wholc debt shall
operate as a discharge of the debt.
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David Waden Atf The Waden Family Tnvestm | Sele s e 24
11 Kelly Street [ Dyscoee
NARANGBA QLD 4504 . [)recde

Borrowers: David Waden Atf The Waden Family Investm

For Period: 1st March 2012 to 31st May 2012

Date Type Description Debit Credit Balance

01 Mar Opening Balance. Interest Rate 6.98% p.a. -303,678.92
12 Mar  Fee 14 Days In Arrears effective 01 Mar 12 15.00 -303,693.92
15 Mar  New Rate Rate Applicable: 7.03% p.a. -303,693.92
31 Mar  Interest Effective 01 Apr 12 1,807.44 -305,501.36
13 Apr  Fee 30 Days In Arrears cffective 01 Apr 12 15.00 -305,516.36
30 Apr  Interest Lffective 01 May 12 1,765.30 -307,281.66
09 May NewRate  Rate Applicable: 6.71% pa. -307,281.66
10 May ~ Fee 60 Days In Arrears cffective 01 May 12 15.00 -307,296.66
14 May  Fee Kemp Strang # 493970 436.46 -307,733.12
31 May  Interest Effective 01 Jun 12 1,774.25 -309,507.37
31 May Closing Balance. Interest Rate 6.71% p.a. -309,507.37
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We understand that sometimes your personal situation may make it
difficult for you to meet your home loait commitments.
RAMS has a number of financial assistance options available. If you

have concerns, we  encourage you to contact us on 13-RAMS (13-7267)
as early as possible. .

Biller Code: 67199
Ref: 1000000058809

PAY

Telephone & Internet Banking - BPAY®
Contact your bank ot financial insfitution to.

0L397001229/0020157i

2L

. make 3 pament from yous cheque, savings or

£

tensaction account.

. ' . ‘ More infor s bpas.com.au .
D P e 012 [10(23 ¢ l {Z-;-/Au—zj : ) AL(,érm ‘v{"/(j ‘7/

BAMS Financial Group Ply Limited ABN 30 105 207 538 t. 13 RAMS (13 7267) 1. 02 9736 5273 RAMS.com.au(L/ /@& 2 A
Locked Bag 5001, Concord West NSW 2138 Level 2, Bulding G, 1 Homebush Bay Drive, Rhodes NSW 2138 77
"RAMS Finarcial Group Pty L1d ABN 30 105 207 536 AR 405465 Austraian croai fcence 33006 prormotos and cistixtes RAMS digosit prodacts ¢ an sthorised

represenlalive of Westpac Banking Comoration ABN 33 007 457 141 AFSL and Australan croci conce 285714 ("Westpac), Westpac i the. %
credit provicrfor RAMS home oans andlthe issie of RAMS deposit proctcts.
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’Dije to the original presentment of thislega of formal document in wriing ot being non-negotiable, (neverthciess diew

DEFAULT AND LIABILITY CLAUSE AND NOTIC] 29074160093

process) it being a statemen of the transaction giving rise 1o the infent of an executed payment being sought, (i of Exchange Act 190958) ; and

Notwilhstending the altached / coupled instrument being noticed to be acknowledged as an offer to contract between below-named parties,
however apparently not completed (in that it wes missing several material partcutrs, including some oralof he Partes belng exprossed in  fepresontative
having been accepled for valuable consideration in accord and satisfaction of the tenor of such temms, provisions and indorsements expres:
complete with any nogativing or iming of e’ ity by such indorsements), as an *unqualified offer to Contract bef

reen the Parties” named thereon.

Should this now complated and issued coniract with an expiy date of no sconef than the Twenty-Fourth ay of May AD 2053, (ine Sxpiry Date”ska 24 Moy 2063)

as "Not Negotiable",

RAWS FINANCIAL GROUP PTY LIMITED (ABN: 30 105 207 538) (or nominee)
WESTPAC BANKING GROUP LIMITED (or nominee) (Perty 3) andlor Westy
RAMS FINANCIAL GROUP PTY LIMITED (or nomince) (Perty 5),
for WESTPAC BANKING GROUP LIMITED (or nominee) (Prty 7)

‘andinlended to bo executed in techvical form and  or

itself having been begun
capaciy), this presentment
sed (subsequentlyissued,

indorsed

“Non-Transferable”, “Without further Recourse to the Drawer/indorser", sufficiently constituting a simple contract between the below-named
Parties (“Contract’) subsequently be dishonoured by any of the signatory party hereto named herein, including

nominee) (Party <), andlor Kemp Strang (or nominee) (Party 10) and/or JAMES DAVID MCKENZIE GRAHAM as PARTNER of KEMP STRANG (or nominee)
andior James David McKenzie Graham (or nominee) (Party 12) andior THYNNE & MACARTNEY (ABN: 79 763 952 991) (or nomince) (Parly 12), and/or Thynne &
Macartney (or nominee) (Party 14) andior JIM GRAHAM as PARTNER of KEMP STRANG (or nominee) (Pt 15), andior Jim Graham (or nomince) (Pery 16)

GLEN WILLIAMS as PARTNER of TYHNNE & MACARTNEY (cr nominee) (Party 17), and/or Glen Williams (of n
TYHNNE & MACARTNEY (or nominee) (Perty 16),

FAMILY INVESTMENT TRUST (Party 21) and/or David John Waden (Paty 22) as the proper Secured Parly Principal Creditor — in his own right and as discreti

Beneficiary of the public charitable Cestui-que-trust created between them all by the RAMS FINANCIAL GROUP PTY LIMITED

‘sueh default oceurs in a personal, public or private manner, or through any other agent, assign or nominee of the Defaulter

LET IT BE HEREBY NOTICED AND KNOWN THAT:

) (Party 1) andior RAMS Financial Group Pty Limited (o nomines) (Pary 2) andlor

pac Banking Group Limited (or nominee) (Party <) andlor FAY HARAGLI as COUNSEL for
andlor Fay Haragli (or nominee) (Perly 8) and/or MARK ALLINGHAM as LEGAL RESPONSE UNIT

), and/or Mark Allingham (or nominee) (Party ¢) andlor KEMP STRANG (ABN: 88 258 900 990) (or

ey 11,

and/or

ominee) (Pary 1) and/or JANITA GILESPIE of
and/or Janita Gilespie (or nominee) (Party 20) and/or Mr DAVID JOHN WADEN AS TRUSTEE FOR THE WADEN

jonary

‘account number 003059896; whether

Without further notice any such default by any of the aforementioned partyfies willinvoke an immediate and irrevocable Default and Liabilty Clause o take effect

incluing the schedule of payment being liable by the defaulting/dishonourable

EXACTLY (AUD$1,300,000) which wilin the whole amount become payable wilhin seven (7) days after such certfied default. This time to include receipt of

the Defaultee/Defaulted Partylies: Day
Any default when attending to matters conceming bills of exchange that the sum payable by a bill of exchange is a sum certain”

John Waden.

even though itis to be paid:
with stated interest, or bank charges, or
by stated instalments, or

Default interest rate is to be calculated at the appropriate bank penalty rates

a)
b)
)
9
o)
0
9
h)
i)
)
K
h

m)

by stated instalments. with a provision that upon default in payment of any instalment the whole shall become due, or
with stated different rates of interest before and after default, or

a specified date, or

with a stated discount or addition if paid before or after the date fixed for payment, or

with exchange or less exchange, or

according to an indicated rate of exchange, or

according to a rate of exchange (o be ascertained as directed by the

of exchange, or

whether at a fixed rate or at the current rate, or
with costs of collection or a lawyer or attomey's fee or both upon default®, and

if an instrument contains contradictory terms, typewritten terms prevail over

numbers, and
\where more than one sum s expressed to be payable in a bill or where the sum payable is expressed in words and alsoin figures, and there is a discrepancy

between the two, the sum denoted by the words is the only amount

lesser orleast, as the case may be, of the sums so expressed to be payable shall be taken 1o be the only sum ordered to be paid by the bill

whichever is the more appropriate to be determined by the Defaultee.

As per the completed terms and provisions of this Issued Contract ("Contract’) any Party subsequent to the date
and found in default of the accepted statement of a transaction giving rise to the original payment sought, shall unequivos

the value of the original Contract and the Partylies in default (hereinafter referred to as "the Defaulter”) hereby agrees as follows that helshethey, shall:
1.
2.

Pay all amounts which are or may become owing to the Defauitee at any time pursuant to or arising out of or in connection with this Contract; and

As a separate and additional obligation the Defauiter will indemnify the Defaultee a

Defaultee consequential to and of the failure of the Defaulter to comply with the terms, provisions and conditions contained in this notice, completo
or all indorsements being a part of the Contract; and )

‘This Contract shall be a continuing obligation on the Defaulter for the

any other monies payable pursuant to this Contract; and

The Contract may be enforced against the Defaulter without the necessi

Defaulter in respect of the obligations of the Defaulter pursuant to this Contract; and
‘This Contract shall not be affected o prejudiced by, nor shall the rights, any matter or event that may ocor, if that event would ordinarily have the effect of
refeasing that Party from fiability. Without in any way limiting the generality of the foregoing, examples of matter or events would indlude:
the bankruptcy, winding up or appointment of a liquidator, receiver or administrator to the Defaulter or any associated guarantor of the same

a.

“sum certain” : In law of bils of exchange and nogotiabio instruments, the sum
wih stated different rates of interest before and afler default or a speciied date,

amounts stipulated in the Coniract or otherwise compounding or compromising with any party all or any part of the amount called upon
to this Contract;

party/ies for a sum certain of ONE MILLION THREE HUNDRED THOUSAND DOLLARS

ayment to:

'and similarly includes a 'sum payable’

printed terms, handwritten terms prevail over both, and words prevail over

payable, in ke manner where more than one sum is expressed to be payable in a bil, the.
applicable to this instrument category or otherwise at the rate applicable for income tax
sue, which is certified as being weighed, measured

be liable to a value being some four times

gainst any or all losses which may or will be suffered or incurred by the.

with any

purpose of securing of the whole of the amount payable pursuant to this Contract and or

ity of further issuing any demand or any other enforcement action against the

pursuant

the indorser granting time o any other induigence 1o the Defaulter or othenwise compounding or compromising with the Defaulter, all or any part

of the balance to be paid pursuant to this Contract
the fact that the Defaitee is unable or unwiling to enforce any other security, or guarantee and indemnity held in respects of the same.
‘evocable by this issued simple Contract as are guaranteed by this Contract

any defect in the Contract which may otherwise render the same unenforceable

any delays by the indorser in enforcing its rights pursuant to the Contract; and

or less exchange, whether at a fixed rat or at the cuent rate, or with Costs of collection o an attorney’s fo@ of both upon dofaut.
Bills of Exchange Act 1909 5.14(1) Sum Payable
(1) The sum payablo by a billis a sum certain within the meaning of this Act, although it s required to be paid-

a)
b)
<)
)

With interest:
By stated instalments:

By stated Instaiments, with a provision that upon default in payment of any instaiment the whole shall become die:
According to an indicated rate of exchange, or according 10 a rate of exchange to be ascertained as directed by the bill

amounts

Payable is @ sum certain even though 1510 be paid: with stated interest or by stated instalmonts, or
o vith a stated discount or addifionif paid before or after the date fixed for payment, or with exchange.
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Furthermore, the Defaulter agrees that: Eg;’O E Y

@ The liabifty under this Coniract shall not be discharged by the whole of the partof the balance if the indorser is at any time required to disgorge or
repay any amount received by way of cheque, bill of exchange or proceeds which are not met upon presentation; and
b, Aslong as any balance is outstanding payable, remains outstanding, the Defaulter shall not claim against the Indorser or in any way compete
with any claim of the Indorser against the Defaulter; and
Any demand or nolica issued by the Indorser against the Defaulter may be served upon the Defaulter personally, or by forwarding same by registered postto
the Defaulter's known address, natice in this Contract of any other address as may have previously been advised in wiiting by the Defaulter to the Indorser.
Any demand or nofice served by registered post shall beyond dispute be deemed to have been served two business days after the date of posting,
imespective of whether the demand or notice is received by the Defauler; and
8. Any cerlificate signed by any party authorised by the Indorser on his or her behaif stating the amount due and owing pursuant to this Contract shal
sufficiently be prima facie evidence of the facts stated therein; and
9. Asafurther security for the Defaulter's obligationsunder the Contract
a. Helshelwe agree that upon the Indorser :
i making a written demand under this Contract or
il notiying the Defaulter in writing that the Defaultee considers a material adverse change has ocourred in the Defaulter's position that
the balance of monies outstanding and which have become due and owing under this Contract shall be payable to the Indorser; and
b, Imevocably appoint the Indorser as a Defaulter s attorney and agent to:
i doanything which the Defaulter can do as the owner of the Defaulters interests whether held in trust or othenvise, relating to real and
personal property associated to the Defaulter; and
ii.to sign any document on the Defauiters behalf of any nature to perfect the creation of a charge for the purpose of registering such
charge as may be required to secure the amount of this Coniract and the Defaulter hereby ralifies and confirms any and all acts the
Indorser carries out as the agent or attormey pursuant to this authority and power of attomey; and
fi. - the Defautter confinms any such charge over real property created in favour of Indorser creates an equitable interest of the Indorser in
any present or future real property owned by the Defaulter whether solely or jointly with any other parly and the Defaulter imevocably
authorises the Indorser to lodge and or maintain a caveat over any such property; and
10 The Defaulter shall pay all costs charges and expenses that may be incurred by the Indorser in enforcing or taking any action pursuant o this Contract, and
1. The Contract shall be binding upon the defaulters successors, executors and administrators. The Indorser may without notics (o the Defauiter assign s rights
and interests in this Contract lawfully to any third party.

The prevailing rule of law governing this Contract is all equitable faw of the Commonwealth of Australia and Queensland as called upon and the *Referee in Case of
Need shall be a person acting judicially or judicial officer no lower in rank than that of Justice (Federal and State jurisdictions within the Commonwealth of Austraiia).

INDORSEMENTS
INCHOATE ACCOUNTING INSTRUMENT AND OFFER TO CONTRACT ACCEPTED FOR VALUE
MISSING PARTICULARS COMPLETED AS INDORSED, RETURNED COMPLETE AS ISSUED.

Pay the sum certain of: ONE AUSTRALIAN DOLLAR EXACTLY
ONLY ACCEPTED AND PAYABLE AT AND NOT ELSEWHERE:

Corner Cuthbert Drive and Darlington Drive, Yatala Queensland 4207 OR ACCE P_.ﬂ (3]
PRIOR BY MUTUAL ARRANGEMENT AT ANOTHER AGREED ALTERNATE ADDRESS.
a1 14:30hrs, without further,; let, delay, hindrance or ado, on AS INDORS !
Friday, the Twenty-Fourth day of May, AD 2013 R" e

tendered in accord and satisfaction without limiting the terms and provisions of:
Bills of Exchange Act 1909
5.1,5.4,5.5(2), 5.8,5.13, 5.14(1)(2), .25, 5.26, 5.28, 5.32 - 5.37(f),
5,40, 5.44(1)(2)(4), 5.47, 5.56, 5.59(a), 5.60, 5.61, .70, 5.73(7) & 5.100 & Second Schedule

Tuesday, 21st May 2013 R
099074160093 by: David John Waden

Authorised Signer on behalf of all personal guarantors
Alights, powers, privleges, indemities and immunitics,
whether actual, contingent, or inherent: unequivocaly Reserved

Page3of3





