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	IN THE FEDERAL COURT OF AUSTRALIA
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	[bookmark: Num]VID 61 of 2011


[bookmark: AppealTable] 
	[bookmark: Parties]BETWEEN:
	[bookmark: Applicant]SALLYANNE ROBINSON
Applicant


	AND:
	[bookmark: Respondent]PHILIP HARRY GOODMAN
First Respondent

RIVERS (AUSTRALIA) PTY LTD
Second Respondent




	[bookmark: JudgeText]JUDGE:
	[bookmark: Judge]MORTIMER J

	DATE OF ORDER:
	[bookmark: Judgment_Dated]2 SEPTEMBER 2013

	WHERE MADE:
	[bookmark: Place]MELBOURNE




THE COURT ORDERS THAT:

1. Items 17, 20, 21, 22, 23, 26, 30 and 35 of the amended Notice to Adduce Tendency Evidence served by the applicant, in respect of the evidence of Ms Rachael Adamopoulos, are admissible under s 97 of the Evidence Act 1995 (Cth).
2. Item 39 of the amended Notice to Adduce Tendency Evidence served by the applicant, in respect of the evidence of Ms Hannah Tongue, is admissible under s 97 of the Evidence Act 1995 (Cth).









Note:	Entry of orders is dealt with in Rule 39.32 of the Federal Court Rules 2011.
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REASONS FOR JUDGMENT
INTERLOCUTORY JUDGMENT ON TENDENCY EVIDENCE
The applicant has applied to adduce tendency evidence from two witnesses in this proceeding. By order of Gray J, the trial is being conducted by adducing viva voce evidence from all witnesses, on the basis of outlines of evidence filed in respect of each witness.
The first witness from whom it is sought to adduce tendency evidence is Rachael Adamopoulos. Ms Adamopoulos is an applicant in her own proceeding in this Court and has brought a claim against the first and second respondents alleging sexual harassment contrary to the provisions of the Sex Discrimination Act 1984 (Cth). That matter has not yet been listed for trial. In this proceeding, a detailed outline of evidence has been filed on behalf of Ms Adamopoulos. That outline states that Ms Adamopoulos was an employee of the second respondent between 1992 and 2007. The outline contains statements about conduct of Mr Goodman (the first respondent) towards Ms Adamopoulos, and comments made by him to Ms Adamopoulos and others, between approximately 1999 and October 2007.
The second witness from whom it is sought to adduce tendency evidence is Ms Hannah Tongue. An outline of evidence has been provided on behalf of Ms Tongue. That outline indicates Ms Tongue was an employee of the second respondent from late 2008 to June 2009, for a period of approximately eight months. The outline contains statements about the conduct of Mr Goodman towards Ms Tongue, and statements he is alleged to have made to her and to others, during her employment.
The applicant gave notice of her intention to adduce this evidence by an amended Notice filed after the matter was discussed at a directions hearing before me on 9 August 2013. It is this Notice on which the applicant seeks to have the evidence adduced. 
I have decided that some of the evidence sought to be adduced is relevant, and admissible under s 97. I do not propose to exclude that evidence under s 135. Most of the evidence is however neither relevant nor admissible under s 97. My reasons for those conclusions are as follows.
APPLICABLE PRINCIPLES
Before reaching s 97 itself, ss 55 and 56 of the Evidence Act 1995 (Cth) must be considered. The evidence sought to be adduced from Ms Tongue and Ms Adamopoulos must meet the test of relevance. That is, their evidence must affect the probability of the existence, or non-existence, of a fact in issue. Relevant evidence is admissible unless another provision of the Evidence Act excludes it, or confers a discretion on the Court to do so.
Section 97 of the Evidence Act is a contingent exclusionary rule. It excludes the tendency evidence unless the preconditions set out in subss (a) and (b) are met. There was a change in the language of s 97 in 2008, by the Evidence Amendment Act 2008 (Cth). The changes are discussed by Reeves J in Richards v Macquarie Bank Ltd (No 2) [2012] FCA 1403 at [30]–[31]. His Honour did not consider that the change in language changed the substantive law. After the amendment, it is certainly clear that the onus is on the moving party to persuade the Court the evidence will have significant probative value: see Astram Financial Services Pty Ltd v Bank of Queensland Ltd [2010] FCA 1010 at [235]–[239]. As Mr Borenstein SC submitted in argument for the respondents, it is possible to see the changes as having had a more substantive effect than that. That is not a matter I need decide. It is enough to say that the applicant must persuade me that the evidence is relevant, and meets the criteria in s 97 so as to avoid the exclusion contained in it.
Finally, the respondents have relied on the general exclusionary power in s 135 of the Evidence Act. Even if the evidence is relevant, and admissible under s 97, the respondents submit I should exercise my discretion in s 135 to exclude it because the probative value of the evidence is outweighed by the danger the evidence might be unfairly prejudicial to the respondents, or result in an undue waste of time. I consider those submissions in more detail below.
There was some debate before me about whether I should look more closely at the authorities in a criminal trial, or in civil proceedings. The applicant submitted that, although this is a civil proceeding, it is most similar to the circumstances in which tendency has been sought to be adduced in prosecutions for sexual offences. Mr Borenstein submitted that was not the correct approach and that this case, as a civil proceeding, should be approached as just that, so that the authorities in this Court, principally from the trade practices area, are most relevant.
In my opinion, considering whether to follow one particular line of authority or another is a distraction. This case is obviously a civil proceeding: for that reason, additional rules about tendency evidence such as s 101 of the Evidence Act do not apply. However, it is also about allegations of conduct of a sexual nature and it is a case which to a great extent turns on an allegation by the alleged victim and a denial by the alleged perpetrator. In its subject matter it has some similarity with sexual offences trials and that may mean that some of the analysis in the criminal cases is of assistance. Although I accept the principles developed in this Court in the trade practices area are of central importance, the fact all of those cases deal in the end with the making of representations means the approach taken may not be entirely comparable. In any event, applications of this kind turn very much on considerations particular to the proceeding in issue. Authorities on s 97 from both the criminal and civil jurisdictions are of assistance.
In Jacara Pty Ltd v Perpetual Trustees WA Ltd (2000) 106 FCR 51, Sackville J described at [61] and [62] the kind of evidence to which the limited exception in s 97(b) is directed:
61	The critical question in a case in which the tendency rule stated in s 97(1) is said to apply to evidence of conduct is whether the evidence is relevant to a fact in issue because it shows that a person has or had a tendency to act in a particular way. To adopt the language of Cowen and Carter, the question is whether the evidence of conduct is relevant to a fact in issue via propensity: insofar as the evidence establishes the propensity of the relevant person to act in a particular way, is it a link in the process of proving that the person did in fact behave in the particular way on the occasion in question?

62	This approach is consistent with the manner in which the Commission used the term “propensity” in its reports on Evidence. It defined the word this way (Interim Report, Vol 1, par 785):

Propensity. This word is defined by the Concise Oxford Dictionary to mean “inclination or tendency”. It seems that this is the way it is used in the law, a tendency to act, think or feel in a particular way. Usually the propensity will be evidenced by specific conduct, leading (like character) to the inference that the person will behave in conformity with that propensity.
Putting to one side the question of reasonable notice (which is not in dispute in this application), there are two steps in the application of s 97. First, the Court must be satisfied that the evidence sought to be adduced is within the scope of the provisions. This, in turn, requires the Court to identify: first, the facts in issue in this proceeding in terms of Mr Goodman’s conduct and statements; second, the precise evidence sought to be adduced under s 97; and, third, whether it can be said that evidence is capable of proving a tendency in Mr Goodman to behave in the way alleged, or to say the things alleged.
The second step is consideration of whether the Court thinks the evidence has “significant probative value”. Only if the Court forms this opinion of the particular evidence may it be admitted.
In determining the second step, the Court must assess as a matter of logic and experience the impact the tendency evidence is capable of having on the existence or non existence of the facts in issue about Mr Goodman’s conduct and statements: (see DSJ v Director of Public Prosecutions (Cth) (2012) 215 A Crim R 349; [2012] NSWCCA 9 at [7]–[10]). The term “probative value” is defined in the Dictionary to the Evidence Act as “the extent to which the evidence could rationally affect the assessment of the probability of the existence of a fact in issue”.
In determining “the extent” to which the evidence can affect the assessment of which the Dictionary definition speaks, the Court can consider the cogency of the evidence, the strength of the inference or inferences that can be drawn from the evidence as to the tendency of a person to act, speak or think in a particular way, and the extent to which the tendency evidence increases the likelihood that a fact in issue did or did not occur: Jacara 106 FCR 51 at [76]. A number of factors have been identified as indicators of the strength of inferences which could be drawn from proposed tendency evidence. They are collected in Odgers S, Uniform Evidence Law (10th ed, Thomson Reuters, 2012) pp 460–461 and deal with matters such as the numbers of occasions of conduct relied upon, time gaps between them, specificity of the tendency evidence, and the degree of similarity of the conduct and circumstances in which it occurred.  
Many of these factors may contribute to a conclusion that the evidence bears a “striking similarity” to the evidence to be given in the instant case, or has “unusual features” like the evidence in the instant case. Those descriptions are still applied, including in civil proceedings, although they are derived from the approach in criminal cases as set out in Hoch v The Queen (1988) 165 CLR 292: see Richards [2012] FCA 1403 at [41]; Twynam Pastoral Co Pty Ltd v AWB (Australia) Ltd [2008] FCA 1922 at [36] per Jagot J. 
However, as Sackville J cautioned in Jacara, it is important not to replace the statutory language in s 97 with common law descriptions of the correct approach. It is not necessary that the evidence sought to be adduced bears “striking similarity” to the conduct alleged, nor that it have “unusual features”: see Jacara 106 FCR 51 at [82]; see also FB v The Queen [2011] NSWCCA 217 at [27].
Rather, the applicant must establish that the evidence possesses a degree of relevance to the events alleged, such that it could be said that it was “important or of consequence”: see FB v The Queen [2011] NSWCCA 217 at [25]. Another expression of this can be found in the judgment of Lehane J in Zaknic Pty Ltd v Svelte Corporation Pty Ltd (1995) 61 FCR 171 at 175–176, where the extent to which the evidence must be capable of affecting the probability of a fact in issue was described as “to a significant extent; [that is], more is required than mere statutory relevance”. However, the standard is no higher than that.
In the end, these are but factors which, in combination, are capable of increasing or decreasing the probative value of evidence. Rather than relying on them as a checklist, a Court should reflect on how, in combination, they affect the probative value of the evidence sought to be adduced, as those terms are defined in the Evidence Act, and in the circumstances of the particular proceeding.
THE FACTS IN ISSUE
As Mr Borenstein submitted, close attention to the facts in issue in the proceeding is needed to undertake this exercise. The ultimate fact in issue is, relevant to the tendency argument, whether Mr Goodman engaged in sexual harassment of Ms Robinson contrary to the provisions of the SDA. To pick up the language of s 28A of the SDA and take the “fact in issue” to the next and more specific level, the facts in issue are whether Mr Goodman made unwelcome sexual advances to Ms Robinson, or engaged in other unwelcome conduct of a sexual nature in relation to Ms Robinson in circumstances in which a reasonable person, having regard to all the circumstances, would have anticipated the possibility that Ms Robinson would be offended, humiliated or intimidated. As in a criminal trial where the elements of each offence will be facts in issue, in civil proceedings dealing with statutory causes of action, so each of the elements of the relevant statutory definition will be facts in issue. Here, relevantly, that is the definition in s 28A. 
Sitting at a level below the facts in issue (in the sense of elements of an offence or of a statutory definition) are many issues about facts relevant to the ultimate one: see Smith v The Queen (2001) 206 CLR 650 at [7].
Mr Borenstein was correct to submit that, in a case conducted by pleadings, if a fact in issue or a fact relevant to a fact in issue is asserted and admitted by the opposing party, there is no dispute as to the existence of that fact. He submitted that meant the fact was no longer “in issue”. If that were so, his argument continued, tendency evidence was not admissible in respect of that fact. I note that the logical extension of this argument is that, by reason of the provisions of s 55 of the Evidence Act, the evidence may not be admissible at all. 
In some cases, and depending on the quality and specificity of the pleadings, that may be so. But the proposition has no application to the pleadings in the current case, nor to the cause of action of sexual harassment alleged in them. That is because the “elements” of sexual harassment in s 28A involve composite phrases. For example, the key fact in issue in respect of which the tendency evidence is to be admitted is whether Mr Goodman “engaged in conduct of a sexual nature” or made “sexual advances”. The aspect of “unwelcome” is to be determined only in respect of Ms Robinson, and the “reasonable person” aspect of the definition was not said to be engaged in the question of the admission of the tendency evidence.
It is true that various allegations are pleaded as constituting the conduct of a sexual nature, or the sexual advances. It is true, as Mr Borenstein pointed out, that they might well have been better pleaded as material facts rather than as particulars. But it does not follow, in my opinion, that simply because one allegation, or a part of one allegation, is admitted, a fact is no longer in issue for the purposes of admissibility questions. It may be that a fact relevant to a fact in issue is not disputed. But that is a different matter. On the question of admissibility, evidence affecting the probability of whether Mr Goodman engaged in conduct of a sexual nature towards Ms Robinson will be admissible, nonetheless because Mr Goodman admits to some conduct but says it is not of a sexual nature. The statutory phrase is a composite one and is itself an element of the definition and therefore a fact in issue. To determine whether the evidence establishes conduct of a sexual nature involves a question of characterisation, which is neither answered nor avoided by an admission that particular words were uttered or a particular event occurred.
A further consideration is that Ms Gladman, in her submissions on behalf of the applicant, made it clear that the applicant’s case included a submission that Mr Goodman’s course of conduct towards Ms Robinson, as particularised, was cumulatively “conduct of a sexual nature” for the purposes of the definition in s 28A. It is difficult to see this allegation clearly made in the pleadings. I have not had the opportunity to revisit Senior Counsel’s opening to see if it was expressly raised then. However, at [11] of the outline of submissions filed on behalf of the applicant in advance of trial, there is a submission that Mr Goodman’s actions “were part of an overall pattern of sexual behaviour, which colours any individual allegation that, when viewed on its own, may not seem sexual in nature”. Authority for that proposition is said to be the case of Shiels v James [2000] FMCA 2 at [72]. The passage referred to in Shiels may provide modest support for the proposition. In my opinion, greater support may simply be found in the language of s 28A itself. There is nothing to suggest, by the use of the word “conduct”, that the statute intends to limit the meaning of that word to a single incident. In context, and to advance the purposes of the Act, it is capable of extending to a course of conduct. This is also supported by the fact that other aspects of the definition in s 28A are in the plural (eg “sexual advances”). I am satisfied that the submission at [11] of the outline of submissions makes tolerably clear that, viewed cumulatively and as a whole, and in context, Mr Goodman’s conduct is alleged to be of a sexual nature even if, when broken up and viewed separately, a different impression might initially be formed. That is an approach to s 28A which I am prepared at the moment to accept is at least open to the applicant, whether or not it is ultimately made out.
I have spent some time on this issue because in my opinion it is a part of the applicant’s case which needs to be borne in mind in considering the tendency evidence, and when considering Mr Borenstein’s submission about some facts not being in issue.
THE EVIDENCE SOUGHT TO BE ADDUCED
The evidence sought to be adduced by the applicant narrowed as the argument developed, after having already been narrowed from the first Tendency Notice which was served on the respondents. That was a sensible course. Reasonable notice under s 97(a) was not disputed by the respondents.
The contents of the Tendency Notice relied on by the applicant (amended to reflect what was not pressed), service of which in accordance with s 97(1)(a) was not disputed by the respondents, is attached to these reasons for judgment.
The applicant submits this evidence establishes a tendency in Mr Goodman to engage in a “calculated pattern of sexual pressure and harassment”, or a modus operandi of treating some of his female employees. The applicant submits the pattern or modus operandi is demonstrated by:
· Touching female employees’ bodies without their consent.
· Calling female employees pet names or nicknames that were unwelcome, of a sexual nature and/or insulting.
· Making unwelcome statements about female employees’ sex lives, the sex lives of their partners or relatives, or his own sex life.
· Requiring some female employees to adopt the role of his wife or partner during sample shopping trips, including using such occasions to purportedly legitimise other unwelcome conduct of a sexual nature including calling them names such as “hun”, “honey bun” and “honey” and touching, asking about or commenting on their bodies in a suggestive, sexual way.
· Requiring or requesting some female employees to try on or model clothing samples including but not limited to jeans, underwear and swimwear in front of him at the premises of the second respondent, at times or in locations when other staff were not present, despite their hesitation or objections.
· Requiring certain female employees to be present at and assist with photography shoots featuring naked models, where a reasonable person in all the circumstances would have anticipated the possibility that the employees would be offended, humiliated or intimidated.
· Discussing what Mr Goodman perceived to be particular sexual characteristics of races or classes of people to which the employees’ family members belonged, in order to comment inappropriately on them.
· Commenting on employees’ relationships with their partners or spouses including making unwelcome and/or insulting comments about their partners.
CONSIDERATION
So far as I am aware, this is the first case in which the Court has been asked to decide on the admission of contested tendency evidence in a proceeding dealing with allegations of sexual harassment. As I have stated above, in my opinion authorities from both this Court in the trade practice areas, and from the field of the criminal law, can assist in considering this application.
In the area of sexual offences, there is clear authority for the proposition that the details of the tendency evidence sought to be led may differ from the alleged facts in the proceeding, but if the overall circumstances are sufficiently similar, that may give the evidence enough importance to be characterised as having significant probative value: see R v Harker [2004] NSWCCA 427 at [55]. However these kinds of conclusions will be specific to the proceedings in issue and the nature of the tendency evidence. Nevertheless I have gained some assistance from the analysis in Harker. Especially where reliance is placed on a sequence of conduct, said to constitute a pattern and said to at least in the alternative gain its colour as conduct of a sexual nature by looking at the overall circumstances, it is important in making a determination under s 97 to look at the similarities in the overall circumstances, as well as the close detail of the evidence.
Here, those broader matters include: the status of Ms Adamopoulos and Ms Tongue as employees of Rivers, Mr Goodman’s position as their boss, the owner of the company and the person in control of the operations of the business, their female gender, their asserted attractiveness, and the occurrence of the same kind of events as those deposed to by Ms Robinson (eg buying trips, fit sessions, photo shoots).
I recognise that the approach taken by Reeves J in Richards was one which looked in great detail at each of the representations sought to be adduced. Richards was a trial where there were detailed witness statements, unlike the present proceeding. However, in a case such as the one with which his Honour was concerned, the precise nature of the representations is critical to the cause of action itself and contemporaneity of other representations may also be critical. It was, for example, a critical aspect of Jagot J’s admission of other representations pursuant to s 97 in Twynam. In Richards, the tendency evidence consisted of representations made by different financial advisers than the ones who advised the applicant. They had different content and were spread out over long time periods, which in those circumstances clearly reduced their probative value in proving the representations made to the applicant in the terms alleged.
In circumstances of allegations of conduct of a sexual nature, the evidence is more likely to be primarily that of the complainant and the respondent. That is the case here. Also here, where some of the conduct is admitted, it is the characterisation of it as sexual (and sexualised) which is in issue. I consider that, by hearing from other female employees about their experiences of similar alleged conduct by Mr Goodman, the probability that the conduct is correctly characterised as sexual may be affected. Indeed, in some respects that is precisely the kind of evidence the respondents are seeking to lead from Ms Mo and Ms Thompson, as I understand the position. Finally, the issue of a pattern of sexual conduct is raised by Ms Robinson in this proceeding, and that feature is not present in the trade practices cases.
[bookmark: _Ref365817292]In my opinion the following evidence is admissible pursuant to s 97. In respect of this evidence, I am satisfied it is of a kind which reveals a propensity in Mr Goodman to act in a particular way towards his female employees, and to say particular things. For the reasons I set out in relation to each Item, I am also satisfied the evidence has significant probative value.
Item [17]. This is evidence about the “Bonnie shoot”, which has already been the subject of the evidence in chief and cross-examination of Ms Robinson. A photograph from the shoot has been tendered by the respondents. One of the key incidents said to constitute conduct of a sexual nature is alleged to be a re-creation of the “Bonnie shoot”. Whether this incident, or the one at which Ms Robinson was present, had sexual connotations or overtones so that it could be said to be conduct of a sexual nature is a key issue before me. The nature of the ultimate photo is very similar. The conduct of the shoot also seems similar. Mr Goodman will, I understand, say such events are a regular feature of the way he prefers to produce his promotional shots. Ms Robinson has a very different view of them. I consider that hearing from Ms Adamopoulos about her participation in the “Bonnie shoot” is capable of affecting the probability of one of the accounts of one of Ms Robinson or Mr Goodman about the shoot where Ms Robinson was present being accurate.
Item [20]. This is a remarkably similar allegation of impermissible and inappropriate touching by Mr Goodman, as that made by Ms Robinson. It is a single event, as is the one alleged by Ms Robinson.
Items [21], [22] and [23]. This is also remarkably similar, but that is less notable because Mr Goodman admits to a husband/wife pretence when visiting competitors’ stores looking at samples. However, the fact in issue is whether this conduct was of a sexual nature. Ms Robinson’s case is that it was, because the pretence was carried further than it needed to be by Mr Goodman and because of what he said during this pretence, whether about how clothes looked on her or by calling her pet names. Ms Adamopoulos’ account of the details of how Mr Goodman behaved when he underwent the same pretence with her is capable of being important in determining how to characterise this conduct, in terms of whether it was of a sexual nature or not. The evidence about touching I consider capable of affecting the probability that Mr Goodman touched Ms Robinson in public on such occasions (including the bottom-grabbing allegation and the stroking of her face while trying on glasses).
Item [26] — the “Madam Lash” comment. Although the making of this is not disputed, it is an unusual name to use. Repetition of it with other female employees may be capable of suggesting a sexual connotation more than isolated use of it with one female employee. 
Item [30]. The kind of statements made by Mr Goodman in these contexts, and what he conveyed by making them, is in issue in this proceeding. Mr Goodman seeks, as I understand it, to put a business characterisation on them, as relating to assessing the fit of the products. Ms Robinson in contrast emphasises the comments were about her body and not the product and, thus, were of a sexual nature. Ms Adamopoulos’ evidence goes over some time, but there is a clearly similar theme to that given by Ms Robinson. Since it is the characterisation of the conduct which matters, I consider the evidence of Ms Adamopoulos is capable of affecting — to a degree which meets the test of significant probative value — the probability of one characterisation or another.
I consider Item [35] is admissible. There are several aspects of Ms Robinson’s allegations which involve Mr Goodman commenting on her breasts. Once again, as I understand the way in which Ms Robinson’s cross-examination has proceeded, Mr Goodman will deny some of those comments, but will otherwise contend Ms Robinson initiated the conversation topic. Ms Robinson’s allegations include Mr Goodman talking about breast augmentation and then commenting about (and touching) Ms Robinson’s breasts, as well as comments to Ms Robinson about her breasts during a fit session. Ms Adamopoulos’ evidence is quite specific in its subject matter and the nature of the comments alleged to have been made. It is not specific as to times and dates but I find, in relation to this kind of evidence, that timing issue is less critical. They are unusual enough kinds of comments for Mr Goodman to be able to deal with by way of recollection.
Item [39] is admissible. It relates to allegations of the same kind of conduct by Mr Goodman as Ms Robinson alleges: namely, inappropriate and sexualised touching of female employee’s bodies during “fit” sessions. That different kinds of clothes may have been involved is not at all to the point. Once again, these allegations are unusual enough for Mr Goodman to be able to deal with by way of recollection.
The remaining evidence is inadmissible. 
Item [6], although it relates to Ms Adamopoulos’ husband, is evidence about a comment about his hair. It relates to an event more than 10 years ago. It is not sufficiently similar to any of the facts pleaded as material to the facts in issue under s 28A. There is no possible sexual connotation. The same is true of Items [8], [9] and [14].
Item [10] is more similar to allegations made about Mr Goodman’s comments about Ms Robinson’s then boyfriend. However, the evidence ranges over more than 14 years and is unspecific.
Item [11] calls to mind Ms Robinson’s evidence about Mr Goodman’s comments to her about affairs and the English “upper class”. It might be said this evidence shows a tendency to talk about sexual conduct — that is, affairs, using the ethnicity of a female employee’s partner as the purported subject matter. However, again it ranges over 14 years and is still at such a level of generality that I do not find it important enough to affect the probability that Mr Goodman made comments to Ms Robinson about the English upper class and affairs they might have. 
Item [15], although it seems to deal with discussion about sexual matters, is not sufficiently similar to any of the allegations made by Ms Robinson. There is no particular allegation about Mr Goodman speaking about his wife in the way Item [15] asserts. It also ranges over a long period of time. The same is true of Items [16] and [19].
Although Ms Robinson makes a similar allegation to Item [27], hers is centred on the use of these phrases while she and Mr Goodman are out on buying trips. Ms Adamopoulos’ evidence is about what occurred in the workplace. The context is too different, and the terms are far less unusual than the “Madam Lash” comment.
Item [29] is spread over a range of years, is far too general in nature and insufficiently related to facts relevant to facts in issue, let alone to any facts in issue themselves. 
Item [36] is spread over the entirety of Ms Adamopoulos’ employment with Rivers. It is insufficiently probative of the issue whether Mr Goodman’s conduct was sexual in nature and is too general. It is also not sufficiently similar to any evidence given by Ms Robinson. The same is true of Item [40], especially given there is no remotely similar allegation by Ms Robinson.
I find Items [44], [45], [46], [47] and [48], in relation to proposed evidence from Ms Tongue, to be in the same category. It is insufficiently probative of the sexual nature of the conduct alleged against Mr Goodman in the present proceeding. The allegations are about different kinds of conduct altogether, and cannot contribute to the proof of any “pattern” as alleged in this proceeding.
I have considered whether any of the evidence I have decided is admissible under s 97 should be excluded under s 135. Mr Borenstein made two submissions on this aspect. First, the age of the evidence meant it would be unfairly prejudicial to Mr Goodman to admit it: it lacked any certainty, and it would be very difficult for him to remember events from such a long time ago. Second he submitted the taking of the evidence could result in an undue waste of time in the proceeding — not only because of the time taken to adduce and cross-examine on it, but because there may be other witnesses who would need to be called to respond. 
Aside from Item 35, most of the evidence I have decided is admissible is from the latter parts of Ms Adamopoulos’ employment with Rivers. Indeed, most of it is some years after the “Bonnie shoot” (2001), which is a matter to be introduced into evidence by Mr Goodman. I have excluded the older and more general kind of evidence which the applicant sought to adduce from Ms Adamopoulos. Item 35 is a specific allegation and, because of its content, in my opinion it should stand out in the memory of both Ms Adamopoulos and Mr Goodman, one way or the other. In my opinion, Mr Goodman’s ability to recall the events on which Ms Adamopoulos and Ms Tongue will give evidence is a matter I can take into account in assessing the weight I will give to the women’s evidence, if it cannot be properly tested because Mr Goodman cannot give evidence and instructions about what they say. However, I doubt that will be the case. The evidence about the pretence of having female employees pose as his wife, his practices of using female employees as models for “fit” and photography sessions, how he behaved with those individuals during those sessions and whether he engaged in conduct such as grabbing the bottom of a female employee, are all matters which in my opinion one can reasonably expect a person in the position of Mr Goodman to be able to recollect and deal with in the evidence. I am confident he will be able to deal with the “Bonnie shoot” evidence because that has been the subject matter of cross-examination of Ms Robinson, on his instructions. 
As to the second submission, this trial has been set down for three weeks. It seems to me the applicant’s evidence is likely to finish by the middle of the second week, at the latest. I consider within the allocated time there will be sufficient time for these two witnesses. Mr Borenstein did not elaborate on who the other witnesses might be and what they might say, nor how long their evidence might take. Without any such details, this aspect of the second submissions lacked persuasive force. 
OTHER RELEVANT EVIDENCE?
Outside the evidence which is tendency evidence, it was submitted by counsel for the applicant that both Ms Tongue and Ms Adamopoulos could give other evidence which was relevant. However, when pressed, she did not identify any in the outlines of the two witnesses.
[bookmark: _Ref365817339]In respect of the tendency evidence I propose to admit, it may of course be necessary for each witness to give some contextual background to her evidence, including personal details, perhaps work experience, and the course of her employment at Rivers, at least in broad outline.
Beyond this, my present view is that nothing else in the proposed outline of evidence of each witness is admissible because there does not appear to be anything else in their evidence which is relevant. Should counsel for the applicant seek to put specific submissions about specific aspects of either witness’ evidence, I will hear those submissions. Unless and until that occurs and a ruling is made, each of Ms Tongue and Ms Adamopoulos will be permitted to give only the evidence referred to at [35] above, together with the necessary background evidence to which I have referred at [56].
[bookmark: Certification]
	[bookmark: NumberWord][bookmark: NumberNumeral][bookmark: CertPara][bookmark: Justice]I certify that the preceding fifty-seven (57) numbered paragraphs are a true copy of the Reasons for Judgment herein of the Honourable Justice Mortimer.




Associate:

[bookmark: CertifyDated]Dated:	2 September 2013



ANNEXURE A






image1.jpeg
Tem [ Descripton of Conduct Date Time Location Wimesses
(addreses
wnkmons
nless ot
& | Porio Racha Adimoneulos mariage o Bl adeapenlen 5| 2002 e | ALe bt omcrof | Rachsl
Second Raspondent st Bil Aaropelos v ot good amough e P Raspone | ademopsilss
o bt s vt b

T Dine s oo o o Rachel ddampmaey mmy e TG Er— ey
st by Rachsl Adsmopsilss, Bill Asropsos ThsSecond Domsin Foat Sout: | adsmopsales
Respondant, i i Lowis Goocinan, Phlip 5, P ABBor: are
Mo Mo s ol o mostof i pra, 1 Sacond Easpondant
il Bl Adsapoulas syl n ot ofotr Ty
Lnghing, poining md sping “What the ik have you done o soue
i s king o o in adnce whathr thy id Bil
Adsuoppulos bis

| For & s of may e ol e i oy 1005, 0| Sacond Blfor | Veiows i, | A bt ol of | Rl
Second Raspondant, comamntad raulaty i agativ sd daogatory | 2003 aing e P Raspones | ademopsilss
way sbout Bill Adsnopsalos e o Rackasl Ademopeslos md obar wosing boue
s ncding comments uch s ‘s B Sxed B e ver

T0. | Toe Second Raspondent said to Rachsl Ademepsylos i Bl e P Py
Adamopeilos s m neactive man ad e e would e ot asing e P Raspona | asmopsilss
women pusin i oding boue

L | o Second Faspondnt st v commonplace e G 1 Vaion e, | AT e et e of | Rl

e v il s and it s Bll bing of Grss et ing e P Raspone | ademapsilss
would s koot wosing boues

T5. | e Sacond Raspondnt ssed s Erglioh v BAs s lgage | Foom timeto | Vaions s, | AL e ot e of_| R

[t v——— ime ing e | caing e P Rasponce | ademopsilss
picd 189 1o | vorking hows
207
T5. | e Scoud Raspondent il questions ot v el slaionsilp | Feom Gmeto | Vafows e, | AL e et e of | Rkl
i Bl e compare 110 s o sl laonship i s it | tme g he | g e P Raspones | ademopsilss
Louise Goodonn inclcing commanting o b wif id e nists | paricd 1995 1o | vosking bows
525 it bim ot angh od ha Rchas Adeaapouls shonld Fosp | 2007
B legs ope” s wamied 1 stop Bil o b & sxzmantd
e
T6. | Toe Second Raspondnt commnia 1o Fachadl Adsopeuls 5 Bl | From fimets | Dusog Av et e of | Rkl
Adamopmuloy” e must ik bef s e vt 10 e | tme ing e | ocking bows |t Fis Rponcmt | Adsmopssles
b sy icling staing tht “Bi's Siends must vt temsevs | pariod 1993 10
i ey s v | et sl hen ] s o 2007
‘Ding a caslogus photogapy shoo, which cams 1 b v w82 | 2001 = v e o of | Rkl
“Bonsis Stoor” 1 Ssond Respondmt woding bous | i Sacond =
'S Reure e model ‘Bommi” o bt sl nd sposs b Rapondas, ints
il i e prsenc of el Rt Adiopsils Dot room
St prn:

. R Rachasl Adeaepsale f beprse fo s sis it
“heponing” e ssing 5 ol ‘Bouzie

€ Vi xcited s ssting pio 1o thshoot s semsid prant
e i o et W





image2.jpeg
1. | The Second Respondent spproached Ms Adsmonewlos while she was | In ourabout | Dusing A the Head offics of | Rachadl
wosing on str deplays i Sodng 2002 | woding bows | 12 St pre=—i
=t e it i o7k i “my Lowis Rapondamt
© e s very spmcil.

B

0 it bocame viows by b silaca nd voidamea of 5%

Contac i s Ademopeslos e ot comforbla i s conduc

7 sid s s making you uncomibnsble, o't 7" md

- e e rpled e ssd you a st 2 st il ing.
o s ot L Lovie

0| To= Seone Respontent gabbad Rachal ARSrmmlon o B £ Tondime | Crowing Chgal | Rl
borom St Soun Ve, | ademopsales

e sing Kasi
Sepmass Rastmemt

1| Toe Swond Rsponant gl Ms Adsmopeiles o aompary K | 20052007 | Vo G | Vaows cloding | Rl
o Shopping s round Melbenass o sample womn's undarvssr ing Py pre=—i
g of compaitos tsler s e i o et e o osing boun | Mabowme
St e of b i o parmer

T2 | Toe Second Responda, duing vt o o, sy ool | 20052007 | Vaow s | Vsows cloding | Rl
Rl Adsmopoaloss 2oumd th st stors st pre=—i

5| Tos Ssond Rponim, g vt o Sors, gy mate 0053007 T
Comenats i ont of e patrons o Tk 2 it would it y0u pre=—i
ooy

36| Tos Seond Responeen ety ol Rl Ademonsotst To982007 | Vions tims, | A he e offc of | Rkl
st Lk vaions das | duing 2 Sacont pre=—

wosing bows | Responcn

7| Toe Swcnd Rapontai el et R Ademopelons | 1SPE2007 | Varows timas, | At theHisd ofice f | Rl
“honay b, B, "oy o orber pa” namas vaions das | ding acond pre=—i

wosing bows | Responc

5| Toe Swond Rspontent il Raasl Adaapelo 7 o5 | Bt 2001 | Varows tias, | At theHosd ofica f | Rl

saupl eséacs eing pas i Sont of i s s, itk o
st et

Toe Swond Responien, wle wading N AR I 0%
Citing in Sout of i, commented on 5 pe o M AGKEORSHSY
ody, inpanialr b b

Respondent
35| Tos Swonk Responien st Rl Adsmapovloss ot e iaps | 19952007 | Vaiom ¢ e st e of | Rl
ofbar bss incluting whatber e hd “pncaie” bssts o occmions, |t Fint aspondnt | adsmopenlss
“Norwagia ous ta oizt s ing
wosing bows
36| The Swond Rsponant o it ks Aecopelors wiaber | 15902007 | Varows timas, | At Fid ofie of | Rl
i conuce (otlinad shove) s b wwcomforble, saing s | vaiows d | duing e P Rasponde | ademapsilss
ks o mcemerel, dos' 17 8, v R wosing b
‘Aol o camons s by sping v by condit
2t s i b uncomfonshle, Tes S Respondent vould
sigh, sl o sy it b s it i s i
35| Toe Swond Rpoien o rogeed G Fmah Tongea s on | Lae 3000 Js | Doig e o of | B Tongn
sampl eoducts i ot of i s e ding s touchd arbody | 2009 woding boues

imppeopialy inclcing

7 Gmging e way 1 clohas st on r oy

T puning s b covn 5 ot of bt ns b s o
o et

- puting s s dsp ot joms pockets close o bar ot s





image3.jpeg
40. | T Second respondent required Hannsh Tongus to try on samples with | Lt 3008-Tune | Dusing ‘At the Head office of | Hamnsh Tongue
ol cut ot ot ocding fms it hels s bovom of s | 2009 woding bous | 1 Sacond
o ragion s, whan Hana Tongoa bld o b over e bl Fapondnt
e Sacond Raspondin plls b sy sk vy 8 5o st
5[ Tos Seond Respontent s o e Tougos e e g o | 0005, onhe | Doz e | O < hopping iy
8 i il s s b b drop bt ik onsda, ad. | day sha old
i orgoodbre, e B sisd e s ot b bim e
5| Tom Set Rt it vaming o i o B Tongass | 002008 | U, | Arbeiome s Toug
Office e ssid b Bt 10 o & photo oot o for 8 ik i (@ing
jatr oding
" it Tonges said she i ot o doit Bow)
St et she b ot wbd b b s B 0 mskp on
.. T Sacond Esspondent sould st 20 o s
T Siond R spendant st ¢ it e ot i
ppascnce s sid s s vl bl
- Sk i he oo shox v g e id 2t 0
© St s embansas vt casogys comeour
6| Tos Sscond rmpondant cama st Hinash Tongodsoffics o s | 20083009 | Camows, | AvBast omce Fama Toug
occmion sgain wibout waming s seid i she ke 10 do mtbar (@ize
Photo shoot o ams o woding
"~ spin Hannah Tomgue s e i ot want o ot e o)
5t ot b s s e
- Goodman gave b $100 to gt b i done st i eon st
o Rivers Hast Oce
She o id ks phot oot
) e e [ P s Tong
sk orsvign ot sbe s tobe  mode ina photo shoot. (@ing
- Agsa, i Tongee s she id noxwant todo oding
- Apsn e was told 1o do it compid with this vt B
5| Toa Ssond Raspondan showed o salf mambas photopphs of | 0082005 | Unlmows, | Avbest ome Fam Touge
Flnaah Tongue smodaling clths o infoat of s Tongee (@izg
6 in & st ppaset to b teming b for b lizgaass oding
20 e e i, g~ s Yol i e W™ )





