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I N  THE FEDERAL COURT OF AUSTRALIA ) 

NEW SOUTH WALES DISTRICT REGISTRY No.  G157 of 1982. 

GENERAL D I V I S I O N  ) 
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1 

I N  THE MATTER of  an  appeal  against  
conviction  by GLENNIS ROYDEN LAMPERD 

AND I N  THE MATTER of a c a s e   s t a t e d  
by   t he   Cour t s -Mar t l a l   Appea l  
Tribunal 

AND I N  THE MATTER O f  a t ransmisslon 
bv the  Attorney-General  of a case  
s t a t e d  t o  the -   Fede ra l   Cour t  of 
Aus t r a l i a .  

O R D E R  

JUDGES MAKING ORDER: Bowen C . J . ,  Northrop,   Lockhart ,   El l icot t  
and F i t zge ra ld  JJ. 

WHERE MADE: Sydney. 

DATE : - 18 February,  1983. 

THE COURT ORDERS THAT: 

1. The two quest ions of law  re fer red  t o  t h i s  C o u r t  pursuant 

t o  a ce r t i f i ca t e   o f   t he   A t to rney-Genera l  of t h e  Commonwealth 

under S .52 ( 2 )  of the  Courts-Martial  Appeals  Act 1955  be  answered 

as follows : - 
QUESTION 1: Whether the  degree  of  negligence  required to  found 

a charge  under S .  1 9 (   a )   o f   t h e  Naval Discipl ine  Act  

(1957)   ( Imp.)   appl icable   to  the Navy being  other  

than  a charge i n  r e s p e c t   o f   a c t i n g   w l l f u l l y  or with 

wi l fu l   neglec t  is:- 

( a )   t h e  same degree  of   negl igence  as   that   required 

to  found a charge of manslaughter ;   or  
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2. 

ANSWER: 

(b )  that  described  as  doing  something which a 

reasonbly  capable and ca re fu l   pe r son   o f   t he  

a p p e l l a n t ' s   s e n i o r i t y  and exper ience   in   the  

se rv i ce  would not   have  done  or   a l ternat ively 

o m i t t i n g   t o  do something  which a reasonably 

capable and carefu l   person  of t h e   a p p e l l a n t ' s  

s e n i o r i t y  and experience i n  t he   s e rv i ce  would 

have done being an act   the   performance  of  

which o r   an   omis s ion   wh ich  i n  a l l   t h e  

circumstances was blameworthy or cu lpable ;  O r  

( c )  some o t h e r ,   a n d   i f  so, what   degree   o f  

negligence? 

( a )  N o .  

( b )  N o .  

( C )  T h a t   d e g r e e  of negl igence   which   can  be 

desc r ibed   a s  - "doing  something  which i n  a l l  

the circumstances a reasonably  capable and 

ca re fu l   pe r son   o f   t he   appe l l an t '  S s e n i o r i t y  

and experience i n  t he   s e rv i ce  would n o t  have 

done o r   a l t e r n a t i v e l y   o m i t t i n g   t o  do  something 

which i n  a l l   t h e   c i r c u m s t a n c e s  a reasonably 

capable and carefu l   person   of   the   accused ' s  

Senior i ty  and experience i n  t he   s e rv i ce  would 

have  done". 
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QUESTION 2: Whether the Judge  Advocate  should  have  told the  

Cour t -Mar t i a l   t ha t   t he   ac t  or omission  re l ied upon 

would cons t i t u t e   neg l igence   w i th in   t he  meaning of 

S . l 9  of the said Act  only i f   t h e r e  was a g r e a t  

f a l l i n g   s h o r t   o f  the s tandard  of   care  which a 

r e a s o n a b l e   o f f i c e r   i n   t h e   a p p e l l a n t ‘ s   p o s i t i o n  

would have  exercised combined w i t h  a h igh  risk tha t  

the s t randing   of  the s h i p  would follow  from the 

breach? 

ANSWER: No. 



IN THE FEDERAL  COURT  OF  AUSTRALIA ) 
) No.  G157  of 1982. 

NEW SOUTH WALES DISTRICT REGISTRY j 
) 

GENERAL  DIVISION ) 

IN THE MATTER of  an  appeal  against 
conviction by GLENNIS  ROYDEN  LAMPERD 

AND IN THE MATTER of a  case  stated 
by the  Courts-Martial  Appeal 
Tribunal 

AND IN THE  MATTER of a  transmlssion 
by the  Attorney-General of a  case 
stated to the- Federal  Court of 
Australia. 

CORAM: Bowen C.J., Northrop,  Lockhart,  Ellicott and 
Fitzgerald JJ. 

REASONS  FOR  JUDGMENT 

THE  COURT: Two questions of law have  been  referred to this  Court 

pursuant  to  aa  certificate of the Attorney-General of the 

Commonwealth  under  sub-s.52(2) of the Courts-Martial  Appeals  Act 

1955  that  they  are of exceptional  public  importance  and  that it 

is desirable In the  public  lnterest  that  they  should  be so 

referred.  The  questions  are  raised  in  a  Case  which  was  stated  by 

the  Courts-Martial  Appeal  Tribunal ("the  Tribunal")  after it gave 

a  decision  upholding  an  appeal  by  Commander  Glennis  Royden 

Lamperd  against  his  conviction  and  sentence by a  Court-Martial. 

The  Tribunal  was  bound to state  the  case following a  request  by 

the  Chief of Naval  Staff to the  Tribunal  that it refer the 

Westions  of  law  to this  Court  (ss.51 and 52 of the 

Courts-Martial  Appeals  Act) . 
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The two questions  of  law as s t a t e d   i n   t h e  Case are:-  

1. Whether the   deg ree   o f   neg l igence   r equ i r ed   t o  found 
a charge  under   s . l9(a)   of  the Naval D i sc ip l ine  A c t  
1957  (Imp. ) app l i cab le  t o  the Navy, belng  other  

w i l f u l   n e g l e c t  is:- 
than a charge i n  respect o f   a c t l n g   w i l f u l l y   o r   w i t h  

the same degree  of  negllgence as t h a t   r e q u i r e d  
t o  found a charge  of  manslaughter:   or 

t ha t   desc r ibed  as doing  something  which a 
reasonably  capable   and  careful   person  of   the 
a p p e l l a n t ' s  ( i . e .  Commander Lamperd ' s )  
s e n i o r i t y  and  experience  in  the se rv ice  would 
not   have   done   or   a l te rna t ive ly   omi t t ing  t o  do 
something  which a r easonab ly   capab le   and  
carefu l   person   of  the appe l l an t '  S s e n i o r i t y  
and expe r i ence   i n   t he   s e rv i ce  would have done 
being  an  act   the  performance  of  which  or  an 

blameworthy o r   cu lpab le ;  or 
omission  which i n   a l l   t h e   c i r c u m s t a n c e s  was 

some o t h e r ,   a n d   i f  so what ,   deg ree  of 
negligence? 

The circumstances  in   which  the  quest ions  of   law  arose 

may be s t a t e d   b r i e f l y .   I n   J a n u a r y  1981 Commander Lamperd was t h e  

Commanding Of f i ce r  of H e r  Majesty' S Australian  Ship  "Adelaide" 

( " the   Sh ip" )  and subject t o   t h e  Naval   Discipl ine A c t  1957 (Imp.) 

i n  i t s  app l i ca t ion  t o  the  Naval  Forces  of  the Commonwealth by 

v i r t u e   o f  S .34 o f   t he  Naval  Defence A c t  1910  (Cwth. ) 

On 7 and 8 January 1981 the  Ship was engaged i n   a c o u s t i c  

r a n g i n g   t r i a l s   i n   C a r r   I n l e t   n e a r  Seatt le i n  the Unl ted   S ta tes  of 

America. A t  about 0233 l o c a l  t i m e  on the  morning  of 8 January 

1981  the Ship stranded  on Fox I s l and  on the   no r th   ea s t e rn   sho re  

of C a r r  I n l e t .  

A r i s i n g   o u t   o f   t h e   e v e n t s   o f  7 and 8 J a n u a r y  a 

Court-Martial w a s  duly  convened t o   t r y  Commander Lamperd on  four 
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charges,   three  charges   under  s .7  and one  charge  under  s.19(a)  of 

the  Naval  Discipline  Act.  Only the  charge  under  s .19 i s  d i r e c t l y  

re levant   in   the   p resent   p roceedings   as   the   ques t ions  of law 

s t a t e d  make c l e a r .  

Sect ion 19  (a )   reads   as   fo l lows: -  

" 19.   Every   person   subjec t   to   th i s  A c t  who, e i t h e r  
w i l f u l l y  or by  negligence: 

( a )   causes   o r   a l l ows   t o   be  l o s t ,  stranded  or  hazarded 
any  of Her Majesty' S s h i p s   o r   v e s s e l s :  o r  

( b )  ....... 
neglec t ,   to   impr isonment   for  any term or any less 
s h a l l   b e   l i a b l e ,   i f  he acts w i l f u l l y  or wi th  w l l f u l  

punishment  authorised by th i s  Act,  and in   any   o ther   case  
t o  imprisonment  for a term  not  exceeding two years  or 
any less punishment so author i sed" .  

The cha rge   unde r  s.19, a s   p a r t i c u l a r i z e d ,  w a s  as 

follows : - 

"On the  e ighth  day of January  1981,  he,  Glennls Royden 

A u s t r a l i a n   S h i p  ADELAIDE t o  be s t r a n d e d   ( N a v a l  
Lamperd, d i d  b y   n e g l i g e n c e   c a u s e  H e r  M a j e s t y ' s  

Disc ip l ine  A c t  S. 19 ( a) ) . 
PARTICULARS: 

1. The accused   fa i led   to   check   the   naviga t lona l   p lan  
of  the  Officer-of-the-Middle Watch f o r   t h e   s a f e  
conduct  of  the  ship when t h e   s h i p  was conductlng 
acous t i c  t r ia l s  on  the  Carr   Inlet   Acoust lc  Range, 
and i n   p a r t i c u l a r ,   h e   f a i l e d   t o   e n s u r e   t h a t  
clearing  ranges  were drawn on  the  forward  Bridge 
SPA-25 radar   d i sp lay :  

2 .  The accused   f a i l ed   t o   ensu re   t he   s e t t i ng  of a watch 
a p p r o p r i a t e   t o   t h e   s h i p ' s   c i r c u m s t a n c e s  when t h e  
ship was conduc t ing   acous t l c   t r i a l s  a t  n ight   on   the  
C a r r  In le t   Acous t ic  Range and ,   i n   pa r t i cu la r ,   he  
f a i l e d   t o   e n s u r e   t h a t   t h e   f o l l o w i n g  were closed up: 

( a )   S p e c i a l  Sea Dutymen o r  any  form the reo f .  

(b )  The B l i n d   P i l o t a g e  Team o r   a n y   m o d i f i e d  
ve r s ion   t he reo f ;  
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On 

The accused   fa i led   to   ensure   tha t   the   Naviga t ion  
Off icer  w a s  on the  Bridge  of  the s h i p  when t h e   s h i p  
r e s u m e d   h i g h   s p e e d   t r i a l s   o n   t h e  C a r r  I n l e t  
Acoustic Range a t  about 0230 hours: 

The accused fa i led  t o  check t h a t   t h e   a l t e r a t i o n   o f  
cour se   t o   s t a rboa rd ,  which was ordered  by  the 
Officer-of-the-Watch, a t  about 0233 hours ,   d id   no t  
p l ace  the sh ip   i n   dange r :  

The accused  directed  the  Off icer-of- the-Watch  to  
c a r r y  o u t  a Williamson  turn a t  about 0233 hours 
when, i n   a l l   t h e   c i r c u m s t a n c e s ,  it w a s  unsafe t o  
car ry   ou t   such  a manoeuvre:  and 

The accused   d i rec ted   tha t   the   sh ip   p roceed   a t  25 
kno t s   p r io r  t o  turn ing   on to   the   course   requi red  t o  
proceed up the   Car r   In le t   Acous t ic  Range, a t  about 
0233 hours ,  a speed  which was unnecessary  and,  in 
a l l   t he   c i r cums tances ,   excess ive" .  

3 March 1981 t he   Cour t -Mar t i a l   found  Commander 

Lamperd gu i l ty   o f   t he   o f f ences   cha rged   i n   a l l   f ou r   cha rges .  The 

Court-Mart ia l   ordered  that  Commander Lamperd be  dismissed from 

the  Ship.  

Commander Lamperd appealed t o  the   T r ibuna l   aga ins t   h i s  

convict ion and sentence.  On 30 October 1981 the   Tribunal   upheld 

the  appeal,   quashed  the  convictions  of  the  Court-Martial  and s e t  

as ide   the   o rder   d i smiss ing  commander Lamperd from t h e  Ship. 

The Tribunal  quashed  the  convictions on a l l  charges  on 

various  grounds.  We s h a l l   n o t   t r o u b l e  t o  r e f e r  t o  any  grounds 

o t h e r   t h a n   t h o s e   r e l a t i n g   d i r e c t l y   t o   t h e  two quest ions  of  law 

before  us. 

The Tr ibuna l   he ld   t ha t   t he   d i r ec t ion   by   t he  Judge 

Advocate t o  the  Court-Martial  was inadequate  on  the  question of 

negligence.  The Judge  Advocate  instructed  the  Court-Martial   in 

s u b s t a n t i a l l y   t h e  same form as   t ha t   exp res sed  i n  Q u e s t i o n   l ( b ) ,  
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namely t h a t ,   b e f o r e  Commander Lamperd could be convicted,  lt had 

t o  be sa t i s f i ed   no t   on ly   t ha t   he   had   been   neg l igen t   i n  that  he 

f a i l e d   t o  meet   reasonable   s tandards   appropr ia te   to   an   o f f icer   o f  

his s e n i o r i t y  and experience,  b u t  t h a t   h e  had  departed  from  such 

s t a n d a r d s   t o  a degree  which was "culpable  or  blameworthy".  The 

Tr ibunal   cons idered   tha t   the   requis i te   degree   o f   negl igence  was 

s i m i l a r  t o  t h a t .   r e q u i r e d  t o  s u p p o r t  a c o n v i c t i o n   f o r  

manslaughter. The Tribunal  favoured a d i r e c t i o n   i n   t h e  form 

contained  in   Quest ion 2 .  

The r e l evan t  part of the Tr ibunal ' s   reasons   for   dec is ion  

i s  as   fol lows:-  

"Negllgence 

The appe l l an t   submi t t ed   t ha t   t he   d i r ec t ion   i n   r e spec t   o f  
negligence was inadequate .   In   d i rec t ing   the   ju ry   on   the  
question  of  negligence  the  learned  Judge  Advocate  told 
t h e   c o u r t  t h a t  t h e y   h a d   t o   c o n s i d e r   w h e t h e r   t h e  
negl igent   fa i lure   o r   per formance   of  a duty was cu lpable  
or  blameworthy. In  doing so the  Judge  Advocate may have 
thought   that   he  was following  what was s a i d   b y   t h i s  
Tribunal   in   Dean 's   Appeal  13 F.L.R. 247. We t h i n k ,  
however, t h a t  Dean' S Case is  d i s t i n g u i s h a b l e   i n   t h a t  it 
w a s  concerned  basical ly   with a charge   o f   neglec t  and n o t  
wlth a charge  of  negligence  as  such. 

I n   o u r   o p i n i o n   t h i s   d i r e c t i o n  was inadequate.  The 
negl igence   a l leged   here   cons t i tu tes   an   o f fence  which may 
be  punishable  by  imprisonment  for up t o  two years .   In  
t h o s e   c l r c u m s t a n c e s  we t h i n k   t h a t   t h e   d e g r e e   o f  
neg l igence   r equ i s i t e   t o  found these   charges  i s  t h e  same 
a s   t h a t   r e q u i r e d   t o   s u p p o r t  a charge  of  manslaughter - 
Leskrnen 0 3 6  F . L . R .  414 and t h e   a u t h o r i T i e s  
see  R .  v Shie lds  (1981) 2 A. C r i m .  R. 237 and R .  v 

t h e r e i n  cited. Consequen t ly ,   In   r e l a t ion   t o   t he   deg ree  
Of negl igence   requi red   to   es tab l i sh   the   charge ,  the 
court   should  have  been  told t ha t  t h e   a c t  or omission 
r e l i e d  upon was the  breach  of  the duty   o f   care  which a 
r easonab le   o f f i ce r  i n  t h e   a p p e l l a n t ' s   p o s i t i o n  would 
h a v e   e x e r c i s e d ;   t h a t   t h e   a c t   o r   o m i s s i o n  w o u l d  
c o n s t i t u t e   n e g l i g e n c e   o n l y   i f  it merlted  punishment 

was a y r e a t   f a l l i n g  s h o r t  o f   t h e  s tandard of c a r e  
under the  crlminal  law; and it would do so only i f  t h e r e  
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would fol low from the   b reach  - c f .   S h i e l d '  S Case a t  
combined with a high r i sk   t ha t   t he   s t r and ing   o f   t he   sh ip  

p.244. 

The d i r e c t i o n  which in   our   opinion is  t h e   c o r r e c t  One, 
i s  s u b s t a n t i a l l y  more favourable   to   the   accused   than   the  
one  which w a s  given.  Most negligence i s  cu lpab le   o r  
blameworthy:  and we do n o t   t h i n k   t h a t   t o   d e s c r i b e  it i n  
t h a t   f a s h i o n '   i n d i c a t e d   s u f f i c i e n t l y   t o   t h e   c o u r t   t h e  
very  high  degree  of   negl igence  necessary  to   found a 
convict ion on the   f i r s t   charge .   Consequent ly  w e  t h ink  
t h i s  ground  has  been made o u t .   T h i s   d i r e c t i o n   r e l a t e s  
t o   t h e   p r i n c i p a l   i n g r e d i e n t   o f   t h e   f i r s t   c h a r g e .  I t  

d i r e c t i o n  on a matter as basa l  a s  the  onus of   proof .   In  
occurred i n  combination wi th  a somewhat unsa t i s f ac to ry  

the  circumstances we do  not   feel   any  confidence  that   the  
cour t  would necessar i ly   have  convicted on t h e   f i r s t  
charge i f  adequate   direct ions  had  been  given  as  t o  these  
two matters  ..... Consequently w e  a r e   o f   t he  view t h a t   t h e  
f i rs t   charge  should  be  quashed".  

Counsel  for Commander Lamperd submi t ted   tha t   the  word 

"negl igence"  in  S .19( a )   r e f e r s   t o  a degree of negligence smilar 

to   t ha t   necessa ry   fo r   mans laugh te r   a t  common l aw,   t ha t  i s ,  gross  

negl igence,   to   choose  one  of   the  very many e p i t h e t s  which  have 

been  applied.  A s imllar   degree  of   negl igence was n e c e s s a r y   t o  

breach S .19, it was a rgued ,   in   l igh t   o f   the   se r ious   consequences  

of a convic t ion   for  this offence.  

The po l i cy  underlying the  high  degree  of   negl igence 

required  In   cases   of   manslaughter  was b r i e f l y   s t a t e d  by  Atkin 

L . J .  i n  Andrews v Director  of P u b l i c  Prosecut ion C19371 A.C.  576 

a t   p .  582 as   fol lows:-  

".  . .manslaughter i s  a felony, and was c a p i t a l ,  and men 
shrank  f rom  at taching  the  ser ious  consequences  of  a 
c o n v i c t i o n  f o r  f e l o n y   t o   r e s u l t s   p r o d u c e d   b y   m e r e  
inadvertence".  
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The same Caution  found  expression  in - R. v Bateman (1925) 

19 C r .  Appeal  Reports 8 and Nydam v - R. c19771 V.R. 430 a t  p .  445 

A s imi l a r ly   h igh   deg ree  of negl igence  has   been  seen  as   necessary 

t o   s u p p o r t  a conv ic t ion   fo r   neg l igen t   d r iv ing   caus ing   g r i evous  

bod i ly  harm i n   S h i e l d ' s  Case  C198ll V.R. 717 and - R .  v Leskinen 

(1978) 36 F.L.R. 414, and f o r  some other s t a t u t o r y   c r m i n a l  

Offences  involving  negl igence  in   the  operat ion of motor veh ic l e s ;  

see e .g.  Callaghan v - R .  ( 1 9 5 2 )  87 C.L.R. 115. 

However, n o t   a l l   c r i m i n a l   o f f e n c e s   d e p e n d e n t   o n  

negl igence   have   been   he ld   to   requi re   the  same high  degree of 

negligence: see, e.g.  Dabholkar v - R. [ l9481 A.C.  2 2 1  ( P . C . ) ;  

Wint ic l ich  v Len tha l l  C19321 S.A.S.R.  61: and  Neale v Watch 

C19321 S.A.S .R.  429. 

It is  c l e a r  from the cases   r e f e r r ed  t o  t h a t   t h e r e  i s  no 

abso lu te  r u l e  t h a t  where  negligence i s  the   bas ic   e lement  Of a 

s ta tu tory   o f fence ,   the   degree  of negl igence   to  be proved i s  t h a t  

r e q u i r e d   t o  found a charge  of  manslaughter. I t  i s  a ques t ion   of  

cons t ru ing   t he   s t a tu t e   i n   each   ca se .   In   a s ses s ing   t he   s t anda rd  

s e t  by a p a r t i c u l a r   p r o v i s i o n ,  it w i l l  be appropr i a t e   t o   have  

r ega rd   t o   va r ious   cons ide ra t ions :   fo r  example, whether   as   in  

Cal laghan ' s  C a s e  the provis ion  i s  " i n  a c r imina l   code   dea l ing  

with  major Crimes involving  grave  moral   gui l t" ,   and  to   the 

"na tu re  and  consequences" of the   o f f ence   c r ea t ed   (Dabho lka r ' s  

Case) .  - 
The pol icy  considerat ions  underlying  the  high  degree of 

negl igence  required  for   manslaughter  do n o t   w a r r a n t   t h e   l i k e  

conclus ion   in   respec t   o f  the negligence  necessary t o  support  a 
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charge   aga ins t   s .19  and t h e   s t a t u t o r y   c o n t e x t  i s  t o  the con t r a ry .  

Section  19 i s  not   confined  to   negl igence  causing loss of l l f e  o r  

indeed  even to   neg l igence   p roduc ing   i n ju ry   o r  damage. It  extends 

t o  merely  "hazarding" a ves se l  by negligence.  

F u r t h e r ,   P a r t  1 of  the A c t ,  i n  which S .l9 i s  t o  be 

found,  contains  an  extensive  and  detailed  catalogue of of fences  

which may be committed  by members of t h e  Royal Aus t r a l i an  Navy 

and  of  the  punishments  which  such  offences may a t t r a c t .  The 

p rov i s ions   o f   Pa r t  1 impose a code  of  conduct  for  t imes  of  peace 

and w a r  i n   r e s p e c t  of b o t h   o f f i c e r s  and sailors and a r e   p l a i n l y  

concerned  with  discipl ine as well  a s   c r i m l n a l i t y .  The of fences  

covered  range from t h o s e   d e a l t  with under  such  sub-heading.5 a s  

"Misconduct i n   a c t i o n  and a s s i s t a n c e  t o  enemy" and  "Mutlny" t o  

" F i g h t i n g   a n d   q u a r r e l l i n g "  ( S  . 13 )   "Mal inge r ing"  ( s . 2 7 ) ,  

"Drunkenness" (s.28), and  negligence  which i s  the   sub Iec t   no t  

only Of s s . 7  and 19  but  also  s .30  (waste of serv ice   p roper ty)  and 

s . 3 1  (pawning decora t ions) .   Al though,   for  some o f fences ,  a 

greater  punishment i s  permiss lb le ,  nowhere i n  P a r t  1 of   the A c t  

i s  t h e  maximum punishment in   r e spec t   o f   any   o f f ence   f l xed  below 

t h a t   f o r   n e g l i g e n c e   w h i c h ,   b y   p a r a g r a p h   4 3 ( 1 )  ( a ) ,  i s  

"imprisonment  for a term not   exceeding  two  years" .   Further ,   the  

Punishment attracted by the offence  of   negl igence may be as 

. l i t t l e  a s  a reprimand. I t  appears   incompatible   with  the  high 

s tandards   o f   per formance   requi red   o f   nava l   o f f icers   tha t   on ly  

gross   depar tues  from those   s tandards   should   cons t i tu te   negl igence  

i n   t h e   s t a t u t o r y   s e n s e  and it seems incongruous t o   s u g g e s t   t h a t  

gross  negligence  should be necessary  before   convict ion  of   an 
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offence  the  punishment  for which may be merely a reprimand. On 

the   o the r   hand ,   t he   s e r iousness   o f  a charge,  e .g. of negllgence 

under s.19, 1s recognized by the   app l i ca t ion   o f   t he   c r imina l  Onus 

of  proof beyond reasonable  doubt and provis ions   such   as  S .58 Of 

t he  A c t .  

P a r t  1 of   the  A c t  cannot be cons idered   to  be confined t o  

c o n d u c t   w h i c h   i n v o l v e s   m o r a l   g u i l t  so g r a v e   a s  t o  be 

charac te r ized   as   c r imina l .  There is no good reason for importing 

i n t o   t h e   p r o v i s i o n s   w h l c h  make n e g l i g e n c e   a n   o f f e n c e  a 

requirement  that   such  negligence be "gross"   o r   o therwise   cu lpable  

t o  a deg ree   su f f i c i en t  t o  a t t r a c t   c r i m i n a l   r e s p o n s i b i l i t y   a t  

c m o n  law or ,  lndeed  blameworthy t o  any  higher  degree  than is 

necessar i ly   involved   in   the   par t icu lar   negl igent   conduct .  On t h e  

contrary,  it seems c l e a r   t h a t   t h e   d e g r e e   o f   d e v i a t i o n  from t h e  

duty   o f   care ,   whether   o r   no t   tha t   du ty  be of  a high  standard  such 

a s   t ha t   r equ i r ed   o f  a s h i p ' s  commander, i s  no t   r e l evan t  t o  the  

question  whether  an  offence  has  been  committed b u t  i s  one  of  the 

matters   re levant   to   the  punishment   whlch i s  appropr ia te  t o  meet 

t h a t   o f f e n c e .  

Although we are   no t   persuaded   tha t   the  High C o u r t  

accepted   in   Cal laghan ' s  C a s e  that there is an Intermediate   degree 

of negligence  which is  appropr ia te   for  some cr imlna l   o f fences ,  

t h e r e  i s  a u t h o r i t y   t h a t   t h a t  i s  so: see t h e  judgment  of  Atkin 

L.J. i n  Andrew's  Case,  supra, a t  p. 583 and Dabholkar's  Case, 

s u p r a ,   a t  pp.224-225. 
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However, we a r e   u n a b l e   t o   a c c e p t   t h a t  what i s  required 

t o   s u s t a i n  a conviction  under s.19 i s  appropr i a t e ly   desc r ibed   a s  

t h e   d e g r e e   o f   n e g l i g e n c e   n e c e s s a r y   f o r   c i v i l   l i a b i l i t y  w i t h  t h e  

addi t iona l   requi rement   tha t   there   be   an   e lement   o f   cu lpabi l i ty  or 

blameworthiness. Any a t t e m p t   t o   s p e c i f y  some sort of  "half-way 

house"  standard  of  negligence  for  the  operation  of S . l 9  would,  i n  

O U T  o p i n i o n ,  do no   more   t han   i n t roduce   imprec i s ion   and  

uncertainty  into  an  area  of   the   law  which i s  a l r e a d y   s u f f i c i e n t l y  

confused .   In   the   fac tua l   contex t   in  which  s.19 i s  ope ra t ive ,  a 

want  of  due  care seems t o  us inevitably  blameworthy. The better 

approach is  t o   s e e k   t o   d e f i n e   t h e   s t a n d a r d   o f   c a r e   r e q u i r e d ,  

depar ture  from  which w i l l  be   neg l igen t ,   r a the r   t han  t o  nominate a 

degree Of depar ture  which is  n e c e s s a r y   t o  make the  negligence  an 

of fence .  

In  Archbold  Criminal  Pleadings,   Evldence  and  Practice,  

40th E d .  paragraph  1443, the fo l lowing   def in i t ion   o f   negl igence  

i n   i n d i c t a b l e   o f f e n c e s   a p a r t  from manslaughter, i s  s e t  ou t : -  

"A person i s  n e g l i g e n t   i f   h e   f a i l s   t o   e x e r c i s e   s u c h  
c a r e ,   s k i l l   o r   f o r e s i g h t   a s  a reasonable man i n   h l s  
s i t u a t i o n  would exe rc i se" .  

NO more i s  n e c e s s a r y   f o r   t h e   p u r p o s e  of a d i r e c t i o n   i n  

proceedings  for a charge  against  S . l 9  t han   t o   g ive   "neg l igence"  a 

meaning cons i s t en t   w i th  i t s  ordinary  usage  in  everyday l i f e  

expressed   in   t e rms   appropr ia te   to  i t s  se rv ice   con tex t .  Emphasis 

t o   t h e   s p e c i a l   c o n t e x t  i s ,  of   course,   appropriate .  The duty  of  

care   o f  a member o f   t h e  armed forces  may be  influenced by  s p e c i a l  

c l r c m s t a n c e s  and  cannot  always  simply be defined by r e f e r e n c e   t o  
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the   du ty  owed t o  one 's   neighbour   as   has   been  appropriate   for  

o r d i n a r y   c i v i l  and   c r imina l   pu rposes :   c f .   Groves  v - The 

Commonwealth (1982) A . L . J . R .  570. 

We would favour a d i r e c t i o n   a s  t o  negligence  in s.19 i n  

the  following  terms : - 

do ing  something which i n  a l l  t h e  c i r c u m s t a n c e s  a 
"That degree of negligence which can be  described as 

reasonably  capable and careful   person  of   the  accused '  S 
s e n i o r i t y  and exper ience   in   the   Serv ice  would not  have 
done o r   a l t e r n a t i v e l y   o m i t t i n g   t o  do something  which i n  
a l l   t h e   c i r c u m s t a n c e s  a reasonably  capable and c a r e f u l  
person of the   accused '  S s e n i o r i t y  and experience  in   the 
Service would have  done". 

To a t t r i b u t e   s u c h  a meaning to   "negl igence"   in   s .19  

allows  "negligence" t o  be   in te rpre ted   cons is ten t ly   th roughout   the  

code of of fences  i n  t h e  Naval D l sc ip l lne  A c t .  I n  o u r  view, it 

accords w i t h  the   po l icy   under ly ing   the   sec t ion .  I t  may be  noted 

t h a t  it accords   gene ra l ly   w i th   t he   s t a t emen t s   i n   t he   Br i t i sh  and 

Aus t ra l ian  Manuals of Naval Law. 

We would answer the   ques t ions   s ta ted : -  

1. ( a )  N o .  

(b) N o .  

( c )  T h a t   d e g r e e   o f   n e g l i g e n c e   w h i c h   c a n  be 

desc r ibed   a s  - "doing  something  which i n   a l l  

the  circumstances a reasonably  capable  and 
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carefu l   person  of the  accused '  S s e n i o r i t y  and 

experience  in   the  Service would not  have  done 

a l te rna t ive ly   omi t t ing   to   do   someth ing  which 

i n   a l l  the circumstances a reasonably  capable 

and careful   person  of   the  accused '  S s e n i o r i t y  


